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ABSTRACT 


Construction of a pipe line cannot simply 
commence at the whim of the relevant pipe line company. 
Instead a great deal of forward planning has to be carried 
out and a number of problems have to be solved. This 
thesis is concerned with the problems which arise in the 
period before construction and in particular those problems 
involved in the obtaining of permission to construct the 
pipe line, and in the acquiring of land or an interest 
therein for the pipe line right-of-way. Other problems 
discussed relate to the various types of pipe lines which 
are affected by different legislative provisions, to the 
classification of the pipe line company's right-of-way as 
an interest in land and the protection of that interest by 
registration thereof, and to the differences between a 
voluntary grant of the right-of-way and an expropriation 
order. This thesis presents a comparison of the relevant 
legislation in the four western Provinces, and shows the 
differences, often substantial, in the procedural and 
regulatory provisions of the four Provinces. The different 
data required by each of the Provinces when a company 
applies for a construction permit is compared, and the 
validity of objections to the permit procedure is examined. 
Finally the thesis considers the provisions of the 


provincial statutes relating to expropriation. Alberta and 
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Manitoba have both adopted a new approach to expropriation 
and compensation. The new system will be examined to 
evaluate its success in overcoming the problems which arose 
under the old legislation, and to see whether the new 
legislation has itself brought new problems which require 


solutions. 
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I. INTRODUCTION 
A. SCOPE OF THE THESIS 


Before the first oil or gas can flow through a 
pipe line! a great deal of forward planning and work has 
to be done. It is not simply a matter of constructing a 
pipe line, pressing a button and watching the substances 
flow. Indeed the procedure before construction even begins 
may present more problems and take a longer time than the 
construction itself. It is with the problems which arise 
in this period before construction that this thesis is 
primarily concerned. 

Throughout any discussion of the regulation of 
pipe line plans and operations, one must remember the 
different interests that have to be balanced against each 
other - the interests of the pipe line company, the 
interests of the individual owner whose land is or will be 
affected, and the interests of the community as a whole. 
All these are important elements to be considered in 


determining how the costs and benefits of:pipe line 


4 The spelling of "pipe line" varies with the legisla-~ 
tion of every jurisdiction. The relevant legislation 
in Alberta and Manitoba is The Pipe Line Act, in British 
Columbia it is The Pipe-lines Act, in Saskatchewan it is 
The Pipe Lines Act, and the federal legislation refers 
to "pipeline" as a single word. In this thesis, the 
spelling adopted by Alberta and Manitoba, viz., "pipe 
line", is employed, except where reference is made to a 
particular province's legislation, when the spelling 
favoured by that province is used. 
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operations are to be shared and in determining the nature 
of the legislation and other regulatory measures which 
will effect this proper sharing. 

Chapter I outlines the scope of the thesis and 
identifies the type of pipe line with which the thesis is 
concerned. Flow lines and service lines, which are owned 
by the producer or producers within a given fiela? are 
treated differently by provincial legislation from those 
pipe lines used to carry oil or gas long distances from the 
producers to the consumers or refineries. It is with these 
latter pipe lines, transmission or trunk lines as they are 
called? that this thesis is concerned. Gathering lines 
create further problems since it is sometimes not clear 
whether they are to be treated as flow lines or as trans- 
mission lines. Finally in Chapter I, the interprovincial 
and international pipe lines owned by companies which are 
necessarily federally incorporated receive brief treatment. 


These pipe lines are not affected by provincial legislation 


rate Flow lines are used to transport the oil (or gas) 
from the well-head to the separator, tank or tank 
battery, dehydrator, scrubbing plant and similar instal- 
lations. Service lines (often included in the 
legislative definitions of flow line - see Alta., s.2(3)) 
conduct oil, gas or water to disposal points or to 
points where the substances can be used in the producing 
operations of a well. 


oy Williams and Meyers, Manual of Oil and Gas Terms, 
(3d ed.), 1971, pp. 475 and 477. In this thesis the term 
"Dipe line” will be used to mean a transmission line, 
and the term "transmission line" will only be used where 
a distinction has to be made between transmission lines 
and other types of line. 
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nor controlled by provincial authorities, and it is not 
proposed to examine them in any detail. 

Chapter II examines the requirement in all four 
of the western provinces that a permit or certificate be 
obtained before pipe line construction may begin. It can 
be seen that the conditions which must be met and the data 
which must be provided differ from province to province. 

In some cases these differences result in the omission of 
beneficial provisions and a lack of information to the 
landowner affected by the proposed pipe line. The major 
objection to the permit procedure is the arbitrary manner 
in which it is carried out. Chapter II also examines the 
validity of this objection in the light of the essentially 
political nature of the decision to grant or refuse a 
permit. 

Once the construction permit is granted, the 
landowner's rights, until recently, have been restricted to 
a right to compensation for the land taken. Chapter III 
examines the judicial decisions on the landowner's right to 
object to the location of the pipe line and the important 
effect of recent legislation in Alberta on this right. 
Different legislation in the other three western provinces 
gives varying degrees of protection to the landowner's 
rights in those provinces, and a comparison of this legis- 
lation is made. 

Even before the permit has been granted the 


pipe line company may negotiate with landowners along the 
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proposed route and may purchase the rights-of-way that will 
be required. Should expropriation of a right-of-way be 
required, the company is not allowed to commence expropria- 
tion proceedings until a construction permit has been 
granted. Not only are the procedures followed in obtaining 
a voluntary grant entirely different from those followed 
when expropriating, but there are several different 
consequences which may ensue depending on the method used 
to acquire the right-of-way. These different consequences 
are examined in Chapter IV. In addition, where the right- 
of-way is acquired without resort to expropriation, the 
protection of that interest under The Land Titles Act may 
in certain cases depend on the legal nature of a pipe line 
right-of-way. Whether a pipe line right-of-way is a 
recognized interest in land is still open to some doubt in 
Alberta and Saskatchewan, and Chapter IV examines the legal 
nature of such a right. 

At this point of the thesis it will be assumed 
that a voluntary sale of the right-of-way cannot be 
negotiated and that expropriation is required. The 
relevant Acts in Western Canada show a variety of approaches 
to expropriation. Alberta and Manitoba have recently 
enacted completely new legislation which introduced new 
procedures to be followed and new concepts of compensation. 
British Columbia, on the other hand, has antiquated 
expropriation provisions which afford little protection to 


the landowner and are of stillless use in determining the 
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principles on which compensation is to be based. The 
legislation in Saskatchewan falls somewhere in between the 
two extremes, as it has some new-style provisions superin- 
posed on legislation that was similar to that of British 
Columbia. 

In considering the expropriation legislation, 
attention is directed to two separate aspects: first, the 
expropriation itself (Chapter V) and, secondly, the 
compensation for the land taken (Chapter VI). Because of 
the fundamental differences between the old and new 
approaches to expropriation, comparison in any detail would 
be meaningless. Instead the approaches are examined 
separately and major differences between the approaches are 
drawn from this examination. As well as discussing the 
marked effect that the new legislation has had on expropria- 
tion principles and procedures, special attention is paid 
to the problems that have occured under similar legislation 
in other provinces and to the anticipated success (or 
failure) of the legislation of the four western provinces 
in overcoming such problems. 

Chapter V, dealing with the expropriation 
itself, looks at the advantages to the landowner of the new 
legislation, especially in relation to the notice given to 
him concerning a proposed expropriation, his opportunity 
to object to the expropriation and to request an inquiry 
into the proposed scheme and his ability to retain 


possession of the land until the expropriation is officially 
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approved. Chapter VI discusses the new principles of 
compensation, the guidelines established for the assessment 
of the compensation payable and the additional payments by 
the pipe line companies in the form of costs, legal and 
other fees, and interest. 

Finally, Chapter VII considers the whole 
subject of pipe lines in terms of the success or failure 
of the legislation in its attempt to balance the conflicting 
needs of the pipe line companies, the individual landowners 
and the community at large. The major problems encountered 
in the course of the thesis are summarized and considera- 
tion is given to proposals and possible solutions to these 


problems. 
BenevDEFINITION: ORFs PIPESLINE 


1. Flow Lines and Service Lines 


Section 2 (21) of The Pipe Line Act of Alberta’ 


reads as follows: 


"Pipe line" means a flow line, gas line, 
oil line, mineral line or secondary line 
or a distribution line or private line 
within the meaning of Part 4< 





4. RibeAst Vas0 fic wc /ig. 


De It should be noted that each type of line includes 
installations connected therewith. ‘The Acts of the 
other Provinces also include connected installations. 
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With so many different types of pipe line existing, it is 
important to identify those types of pipe line, viz., those 
included in the term "transmission line", with which this 
thesis is concerned. Flow lines, distribution lines and 
private lines will be dealt with briefly but only to show 
that they are for the most part treated separately from 
transmission lines by the provincial statutes. 

In Alberta, s. 5 of The Pipe Line Act prohibits 
the construction of a gas line, oil line or secondary line 
unless the company is the holder of a permit. Section 49 
makes this requirement applicable to a distribution line 
and a private line (as defined in s. 38). Only a flow line 
is exempted from the provisions of The Pipe Line Act and 
this exemption is effected in a circuitous manner by s.10(4) 
and s. 13 of the Act. Section 10(4) states that a company 
proposing to construct a flow line is deemed a permittee, 
while s. 14 states that the deemed permittee of a flow line 


is deemed to be the holder of a licence? According to 


oe Section 2(4) of The Pipe Line Act defines "flow 
line" as follows: 
"flow line" means a pipe for 
(1) the transmission of oil from a well to a tank 
or tank battery, or 
(ii)the transmission of water obtained from oil or 
gas for disposal to other than an underground 
formation, or 
(iii) the transmission of gas or water to be used 
in ‘the drilling *or operating of one well, 
and includes installations in connection therewith; 
Since the operator of the flow line will have already 
obtained a licence for the well under the Oil and Gas 
ConservatroneAct. &.S.A. 1970) ¢.267, a further permit 
or licence under The Pipe Line Act would be superfluous. 
Accordingly the operator is deemed to be a holder of a 
permit and licence. 
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sss 41(d) and 42(1), expropriation and compensation proce- 
dures for all lines except flow lines are governed by The 
Expropriation eve Where land has to be expropriated for 
a flow line, the company has a choice of expropriation 
procedures. It can either follow s. 41(b) of The Pipe Line 
Act and apply to the Surface Rights Board for a right of 
entry order under The Surface Rights me Ory Lt Can, LoLlow 
se 41(d) or s. 42(1) and apply to expropriate the interest 
under The Expropriation Act. The comparative speed of the 
procedure under The Surface Rights Act will almost invaria- 
bly dictate that proceedings be taken under that Act 
wherever possible? ) 
In British Columbia, the legislation is somewhat 
confusing. Section 2 of The Pipe-lines ete defines 
separately the words "pipe-line", “company pipe-line" and 


lit 
"flow-line", From these separate definitions one must 


ee ae 1974, Ceels 


8. Deke Vo? Cadle 
9. Where a proposed flow line is on land that is owned 


by someone other than the owner of the land on which 
the well is situated, The Surface Rights Board prefers 
expropriation proceedings to be undertaken. Where the 
proposed flow line is on the property on which the well 
is located an application for a right-of-entry order 

is preferred. 


yey, tis Ge ies 1960, ce 284, 


iilee Section 2 (1) of The Pipe-lines Act defines the 
various types of pipe line as follows: 
"company pipe-line" or "line" means a pipe-line 
for the transportation of oil, gas, solids, or 
water that a company under this Act is authorized 
to construct or operate, and includes all ... works 
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presumably infer that company pipe-lines (transmission 
lines) are to be treated differently from flow-lines. 
However, the definition of "pipe-line" includes both company 
pipe-lines and flow-lines, and the subsequent indiscriminate 
usage of "pipe-line" and "company pipe-line" causes further 
interpretation problems /= Section 17 of The Pipe-lines Act 
provides for the appropriation of land required for a pipe- 
line, and, under s. 17(3), compensation is to be assessed 
according to the relevant provisions of The Railway Act /? 


Flow-lines, however, are treated separately by s. 17(4) 


continues from last page 
connected therewith; 


"flow-line”" means a pipe-line serving to intercon- 
nect wellheads with separators, treaters, dehydra- 
tors, field storage tanks, or field storage 
batteries; 


"pipe-line" means a continuous conduit between two 
geographical locations through which oil or gas or 
solids is transported under pressure, and includes 

‘a company pipe-line, all gathering and flow-lines 
used in oil and gas fields for the transmission of 
Oil and gas, all water injection pipe-lines or 
other pipe-lines used to transmit water at working- 
pressures in excess of five hundred pounds per 
square inch in oil and gas fields, all transmission- 
lines used to transmit gas at working-pressures in 
excess of one hundred pounds per square inch, gauge, 
from a company pipe-line to the distribution system 
OF A DUDJIG UbIlity.or a gas utility. but. shall not 
include piping used in a gas distribution-main as 
defined in the Gas Act: 


12. Compare s. 10(1) with s. Ore 
‘I 


8. d2(4)5 ands (6) 
Withessede(e)_.nand.note.s. 23 (adel 
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which states: 

Part III oF The Petroleum and Natural Gas 

Act, 1965,° in so far as its provisions 

are not inconsistent with this Act, 

applies to flow-lines and necessary works 

and undertakings connected therewith. 
Section 19(4) of The Petroleum and Natural Gas Act provides 
the factors to be taken into consideration by the Mediation 
and Arbitration Board when determining the amount to be 
paid to an owner whose lands are entered and used for the 
development and production of oil or gas. Different 
considerations apply in respect of these operations and 
they are properly dealt with in a separate Act. Accordingly, 
while The Pipe-lines Act does not make any express differen- 
tiation between company pipe-lines and flow-lines, one is 
teftetonanters fromisst 17(3)¢ande¢{4) and fromsss2! that 
flow-lines are to be treated separately from company pipe- 
lines. 

In Manitoba, The Pipe Line Act |? and The Gas 


Pipe Line Act © 


deal with pipe lines for oil and gas 
respectively. Section 2 of The Pipe Line Act expressly 
excludes flow lines from the definition of pipe line, so 
that a permit is not required for construction or operation 


of flow lines. The Gas Pipe Line Act differentiates 


14. S.B.C. 1965, c. 33. The Petroleum and Natural Gas 
bec Amenoment Act, S.b.C. 1974, c. 67, repealed Part IIL 
and substituted a new Part III, effective ist July 1974. 
Flow-lines are no longer expressly mentioned, but seem 
to be included in the purposes for which the use of the 
land may be granted: see for instance s. 18(1). 


hex ReOslismt I/O sO tr /O> 


16. R.S.M. 1970, c. G50. 
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| qi 
between gas pipe lines and gas transmission lines |? and 
sets out different application procedures for each. The 
definition of a gas pipe line seems to include pipe line 
used in connection with drilling and production operations 
and where applicable, pipe line which is part of a 
distribution system. These lines are not subject to the 
same requirements under Part II as gas transmission lines. 
Saskatchewan's Pipe Lines Act |® exempts flow 
lines, service lines and gathering lines from the applica- 
tion of the Act? Before 1968, a company requiring an 
easement for one of these lines had no power to expropriate 
the land in the absence of the owner's permission, but had 
to apply to the Minister of Mineral Resources for an order 
declaring that Part II of The Pipe Lines Act applied in 
that particular case. This problem has now been overcome, 
as far as flow lines and service lines are concerned, by 
Part IV of The Surface Rights Acquisition and Compensation 


20 


Act. Although there is no clear statement in The Pipe 


Pts See s.2, Gas Pipe Line Act. Gas transmission lines 
are gas pipe lines which have been specially designated 
by the Public Utilities Board under s. 13. Section 13 
thus permits control by the Minister of Public Utilities 
and the Public Utilities Board of the construction and 
operation of transmission lines, while flow lines, 
service lines or distribution lines which are not 
designated under s. 13 are not subject to all the 
requirements of Part II of the Act. 


18. ReB TSS 1965 h"o". 415% 
19. Eoid ois). 261)". 


20's Bete 1900 7 "C6" 796 
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12 
Lines Act to the effect that flow lines and service lines 
come under The Surface Rights Acquisition and Compensation 
Act, this was obviously the intention of the legislature. 
A brief perusal of The Surface Rights Acquisition and Com- 
pensation Act confirms that fact, and, since the provisions 
of the latter statute prevail in the case of conflict with 
The Pipe Lines Acts! the vagueness of The Pipe Lines Act is 
of little concern at this point, but will be examined below’ - 
As far as flow lines and service lines are concerned, The 
Surface Rights Acquisition and Compensation Act provides a 


complete procedure for the expropriation of the required 


interest and the assessment of compensation. 


2. Gathering Lines 
In Alberta, British Columbia and Saskatchewan, 
gathering lines (or secondary lines as they are called in 
the Alberta Pipe Line Act) are distinguished from other 
types of flow line. Basically, their purpose is to collect 
oil or gas within a given field or area. Are they to be 
treated in the same manner as flow lines or are they to be 


considered as transmission lines ? This question arose 


) 


in Saskatchewan in Producers Pipeline v. Vileu® where 
a Be Surface Rights Acquisition and Compensation Act, s.5. 


Cove See Chapters IV, V, and VI. 
25. [1971] AGI Wl wR.kSO6 « 
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counsel for the landowner raised a preliminary objection 
that the pipe line that had been laid was a gathering line 
rather than a transmission line, and that accordingly The 
Surface Rights Acquisition and Compensation Act (which at 
the time of trial (1968) was passing through the Saskatche- 
wan legislature), and not The Pipe Lines Act, was properly 
applicable in respect of compensation. Rutherford, D.C.J. 
looked at the definition of "flow line" in The Surface 
Rights Acquisition and Compensation Act@t 

"Flow line" means a pipe or conduit of pipes 

used for the transportation, gathering, or 

conduct of a mineral from a well head to a 

separator, treater, dehydrator, tank or tank 

battery or surface reservoir. 
His Honour was of the opinion that gathering lines were 
included in this definition and were therefore subject to 
The Surface Rights Acquisition and Compensation Act’? With 
the greatest respect for His Honour's opinion, it is 
submitted that the “pipe ... used ... for the ... gathering 
..." referred to in s.2(c) of The Surface Rights Acquisition 
and Compensation Act is not the same type of pipe line as 
a "gathering line" as defined by The Pipe Lines Act“ to 
mean "a pipe line used for the collection of oil or gas 
within a field as defined in The Oil and Gas Conservation 


Act". Williams and Meyers<° define "flow lines" as "pipe 





24, S.S. 1968, ¢.73, s.2(c). 
25. [1971] 2 W.W.R. 366, 368. 
26. R.S.S. 1965, c.413, s.2(d). 


a. Manual of Oil and Gas Terms, 3d ed., (1971), 177. 
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14 
lines from a flowing well to a storage tank" and cite the 
example of s.2(c) of The Surface Rights Acquisition and 
Compensation Act. This term does not include "gathering 
lines" which are defined by the learned authors as "pipes 
used to transport oil or gas from the lease to the main 
pipe line in the area" 28 

If, as is submitted, gathering lines, as 
defined by s.2(d) of The Pipe Lines Act, are not included 
in the definition of flow lines in s.2(c) of The Surface 
Rights Acquisition and Compensation Act, then s.26(1) of 
The Pipe Lines Act is still applicable to gathering lines. 
Section 26 (1) states: © 

This Act [except certain sections that are 

not relevant] does not apply with respect 

to flow lines, service lines, and gathering 

lines and real property required therefor. 
The result of this section is that a company that finds it 
cannot negotiate the purchase of land for its gathering 
line cannot expropriate the interest since the expropriation 
provisions of the Act do not apply. The only solution is 
for the company to apply to the Minister of Mineral 
Resources under s.26 (2) for an order declaring that Part 
II of the Act (giving power to expropriate) shall apply to 
the company. This sub-section received heavy criticism from 
Judge J.E. Friesen in his Royal Commission Report on 


Surface Rights and Pipeline Easements: 


To grant power to a public official to 
determine when a portion of a statute 





28. LDiOegeeu: 19/« 


‘ 7 -* h ‘ a A f 
si? ie ae, oaw ie od Ba. & i. o A 
© s : . _ - ¥ 
Boe uote te.) GJaie i? sais 't 
4 “arr ‘ > * Ae « 
oF T * = ; 
‘5 i! Serj ee : eu 
| ce Fal ic fy “a, *¥ f r 
« he al a 
- 
n a ‘ . + 
% 5 & I J pat) f 9 ¥2 4 
~ . + - t - 
J Ja fo. 
I%! HM id oo 1S 4 4 + = 
a 
a 4 ¢ ra : é. ed 
ti a 
To \ c : eee { 
7 : 
- ot &, f 
~~ : J a+ 
‘ » eas s 
C— 
, + ’ 
. ¢ 4 
“ A - 
* 
oa . ‘or ru « 
> ¥ ~ = 
= Be! ng pe vt \ x 
- if 4 a . f ;- 
7s | t && 4 - - ~ yn 
. 
. -. 
- 4 mg 9 ; . 
- “3 as 
¢ v5 4 7 Lb 4) 7 rene am 
ont z , 3 r 
P| iia4 ‘a a reer Ss a’ 
a 
7 a * Deh “~ - 
} . ! Bo i as a oes pr a | LO «lz Li 


wo’. 







SOOT. Mots one 


Pe ott 
WES 9se erred mF xt ow» 5g) on] 
1.) 


. “ + ad 


alt 
ay, Froen DOigmigsed Ip —uh Aid ag ap oh 
a ieraonoaee : pie 





my 
“pe 


should cease to apply to a given set of 
circumstances, or when that statute should 

be held to apply or be ordered to apply, 
places the owner in a position of uncertainty 
and confusion¢9 

It is most regrettable that the intention of the 
legislature, viz, to bring gathering lines under The 
Surface Rights Acquisition and Compensation Act?? does not 
appear to have been put into effect by reason simply of 
poor draftmanship. 

-It seems however that the practice in Saskatche- 
wan is to treat gathering lines as flow lines and to submit 
to the jurisdiction of the Board of Arbitration under The 
Surface Rights Acquisition and Compensation Act. It remains 
to be seen whether the validity of this practice will be 
challenged. As the legislation stands at present, a 
gathering line is neither a flow line and subject to the 
Surface Rights Acquisition and Compensation Act, nor a 
transmission line which must conform to the provisions of 
The Pipe Lines Act relating to the obtaining of a construc-— 
tion permit. Judge Friesen commented on this state of 
affairs:?| 


There are no regulations respecting such lines 





29. Report of the Royal Commission on Surface Rights 
and Pipeline Easements, c.7 at p. &. 


DOs See for instance the Official Report on Debates and 
Proceedings of The Saskatchewan Legislative Assembly, 
1972, at PPpe B94. 893. 


Ve Report of the Royal Commission on Surface Rights 
and Pipeline Easements, c. 5 at p.5. 
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and the owners are left to make the best 

arrangement they can, and if they fail, 

the operator applies for and usually 

obtains an order bringing them within 

the Act and he then enters and constructs 

them where he pleases, and abandons them 

as he sees fit. 
hither the inclusion of gathering lines in The Surface 
Rights Acquisition and Compensation Act or the classifying 
of them as transmission lines would solve this problem and 
provide supervision of the proposed line and the land to 
be taken therefor. 

In Alberta, a "secondary line" is by definition 
not a flow line? and a company proposing to build one 
must follow the same procedure as must be followed for a 
gas or oil (transmission)line. Accordingly, the use of the 
term "pipe line" or "transmission line" when referring to 
pipe lines in Alberta will include a secondary line. 

In British Columbia the definition of "flow-line", 
which is very similar to the definition in s.2(c) of The 
Surface Rights Acquisition and Compensation Act of Saskatche- 
wan,does not include gathering lines. In addition, the 
definition of "nipe-line"?? which distinguishes between a 
company pipe-line and a gathering line, seems to indicate 
that a gathering line is not a company pipe-line. Once 
again the situation occurs where the gathering line is 


neither a flow line, subject to the right of entry and 


compensation provisions of Part III of The Petroleum and 





32. Pipe Line Act, s.2(26). 


De See n. 11, Supra. 
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Natural Gas Act nor a company pipe-line subject to the 
control and administration of the Minister of Transport and 
Communications. 

Having outlined the different statutory 
approaches to flow lines and gathering lines, it is proposed 
to leave these special purpose pipe lines and to concentrate 
on transmission lines which are simply used for the 


transportation of oil, gas and other associated products. 


5. Pipe lines owned by Federal Companies 


Section 2 of The National Energy Board Act?* 


defines "pipeline" as "a line for the transmission of gas 
or oil connecting a province with any other or others of 
the provinces, or extending beyond the limits of a 
province ...." Accordingly, once a pipe line is contempla- 
ted that will extend beyond the boundary of a single 
province, the construction and operation of that pipe line 
come under the control of the Tee Bae Board. 

A preliminary requirement is established by 
s. 25 of the Act. Only a company (as defined in s. 2) may 
construct or operate an interprovincial or international 
pipe line. Section 2 defines "company" as "a person having 
authority under a Special Act to construct or operate 
pipelines". This authority under a Special Act was usually 


obtained, in accordance with s.2 of The National Energy 





34. R.S.C. 1970, c.N-6, as amended by R.S.C. 1970, 
ee pe: Suppeinec se? tGisteSupp.), ¢.10 Soa Supp ss 
1973-74, Ce 525 
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Board Act, by means of an Act of the Federal Parliament 
that authorized "a person named in the Act to construct 
or operate a pipe line or that is enacted with special 
reference to a pipe line that a person is by such an Act 
authorized to construct or sen. Nowadays, for poli- 
tical reasons, it is becoming more common for a company to 
be incorporated pursuant to letters patent under s. 5.1 
of The Canada Corporations Act”? and such letters 
patent constitute the requisite "authority under a Special 
see 

However numerous further requirements must be 
met before this company can begin construction of its 
proposed pipe line. Under s. 27, no construction may be 
commenced until a certificate of public convenience and 
necessity has been granted by the National Energy Board. 
Once this certificate has been issued the company must 
Submit to the Board for its approval a plan, profile and 
book of reference of the pipe line and must file the 
approved documents in the Land Titles Offices of the 
districts through which the pipe line will pass. Further- 
more, under so 26, the company cannot operate the pipe line 


until the Board has given leave to open the line under s. 38, 


Sue ReSoCe 1970, ceC- 2, as amended by R.S.C. 1970, ¢.10 
Cist SuUpPe), So Je 


Bey One example of such a company is Wascana Pipe Lines 
Ltd. which applied in April 1972 for permission to 
construct a pipe line. The National Energy Board 
commented that the application by a private company was 
unusual but quite proper since Wascana was a company 
within the meaning of the Act. 
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19 
Finally, if the pipe line is to be used in the export or 
import of oil or gas or associated substances, an export 
or import licence must be obtained from the Board?’ 

Federal legislation not only controls the 
construction and operation of interprovincial or internatio- 
nal pipe lines, but also controls the expropriation of land 
for these pipe lines and the compensation to be paid for 
the rights-of-way that are taken. Section 743 and 74 of 
The National Energy Board Act state the extent of land that 
may be expropriated, and s. 75 incorporates the expropria- 


38 


tion provisions of The Railway Act which provides the 
procedure to be followed and the manner in which the 
compensation is to be assessed. The Federal Railway Act 
bears strong similarity to The Railway Act of British 
Columbia?? and both Acts fail to provide any guidelines to 
assist the arbitrator in determining compensation? 
However, as to compensation payable in respect of mines and 
minerals affected by the pipe line right-of-way, the 


decision of Crow's Nest Pass Coal Co. v. Alberta Natural 


Gast" has restricted the jurisdiction of the National Energy 


57 6 National Energy Board Act, s.81. 


38. R.S.C. 1970, c. R-2, ss.145-184 and 186. 
59. Reo ete Use O05) Cec. 
40. Compare s.161(2) of the federal Railway Act with 


s.56(1) of the British Columbia Railway Act. Both 
Acts simply state that compensation shall be determined 
in such a way as the arbitrator deems best. 


41. [1963] S20 ,Ro e259, 





ere plisebe’. 
‘ ¥ 83 
lt . 


Board over the determination of compensation to those mines 
and minerals lying within 40 yards of the pipe line in 
accordance with s.70 (1) of The National Energy Board Act t@ 
For reasons of space this thesis will not 
examine further the federal legislation relating to cons- 
truction of pipe lines and expropriation of land, but will 
confine itself to provincial legislation in the four 


western provinces and the effect of that legislation on 


intraprovincial pipe lines. 





42. See also Dome Petroleums Ltd. v. Swan Swanson 
Holdings Ltd. (1977) 2 W.W.R. 506, 512, as to the 
inability of provincial legislation to authorize an 
expropriation which will affect a right-of-way owned 
by a federally incorporated company. 





II. CONSTRUCTION PERMITS 


In all four western provinces, a pipe line 
company must obtain a construction permit or certificate 
before it can begin construction of any part of a pipe 
line. Table 1 (overleaf) makes a comparative analysis of 
the statutory and regulatory provisions in Alberta, British 
Columbia, Manitoba and Saskatchewan. Much of the legisla- 
tion is similar and sometimes identical in all four 
provinces, and comment is not required on many of the 
provisions. Some of the sections, however, do warrant 
closer examination. These have eee numbered in Table 1 


and will be separately discussed below. 


A. THE PERMIT PROCEDURE -— POINTS 1 TO 9 IN TABLE 1 


1. Manitoba Statutes 


It should be noted that Manitoba not only has 
separate Acts dealing with oil (The Pipe Line Act, R.S./i. 
1970 c.P 70) and with gas (The Gas Pipe Line Act, R.S.M. 
1970 c.G 50), but also differentiates between gas pipe lines 
as defined in s. 2(1)(d) and gas transmission lines as 
designated by the Public Utilities Board under s. 13. 
Totally different procedures and methods of authorization 
of construction and operation of the pipe lines are adopted 
depending on the designation of the pipe line by the Board. 


For the purposes of comparison with The Pipe Line Act and 
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TABLE 1 





Relevant Statute 


Amendments 


Regulations 
Amendments to Regs. 


Controlling Authority 


Permit required for 
Construction 


Céntents of 
Application — 


- plans, profiles & 
book of reference 


Copies of Applicatio: 
to other Ministers = 


Notice of py 


Circumstances which 
Minister shall 
consider. 





Advice available tS 
controlling authorit 


Hearings by Board 


Need for Cabinet 
approval of permit 


Granting/Refusal 
of Permit 


Decision of authorit 
final 


Pipe Line Crossings 
of Highways 


Need for Ministerial 
Approval 


Other Approval 


Other obstructions or 
conflicting land use 


Activities allowed 
prior to permit:- 1 
1.Entry for Survey — 


2.Purchase of Lana 12 


Amendments to Permit 
- by Authority 





- onCo.'s applicatio 
‘ A 4 
Licence-granting of— 


-prerequisite 
-application for 





NOTE: The symbol'R' refers to the regulations, while the symbol 









































ALBERTA 


Pipe Line Act 
R.S.A.1970,c. 275 


S.A. 1971,c.30; 
S.A. 1972, 6.91 


Alta. Reg.198/58 


Energy Resources 
Conservation Bd. 


Saroiu) 


s.6; Forms A & B 


ln 


s.9(1) 


s.10 


s.10(6) 


ss.23,24,25 


s 24: Minister o 
wys & Transport 


s.25 Local 
Authority 


s.26 Irrigation 
s.27 River/Stre 
s.30 Mines 

R.7 Pipe lines 


25(2) (a) :R.3 


-5(2) (b); s.41 


s.9(2) 


aesllp 218.4 = 
g8.14,15 


s.14(2) 
s.14(5); Form C 












BRITISH COLUMBIA | MANITOBA (OIL) 


Pipe-lines Act Pipe Line Act 
RSBC 1960,c.284 | R.S.M.1970,c.P70 


S.B.C.1961,c. 46; - 
1965,c.35; 1967, 

c.33; 1972,c. 43; 
4973,¢.112 


fro 


B.C. Reg. 451/59 - 


96/63; 225/68; 
105/69 


Minister desig- | Minister of 
nated (Transport } Mines & Natural 
& Communications )) Resources 


s.1ll(a)[cert- Boo 
ificate] 


Ba Zit ae ee le | aai6 6 
s.11(b);s.13;R.4 - 


s.12(3) s.6 (3) 


R.3 (3) ,R.3 (4) 8.7 


s.12(4) s.8 


s.12(4)(a),(b),(c) |s.9 


ed s.10(2) 
red s.10(2) 


s.31; R.6, R.8 ss.13,16(5) 


s.3l: Minister 
of Transport 
& Communications 


Highways 


s.3l = 
s.28 Mines 
s.12(2) s.6(4) 


s.12(2) s.6(4) 


ss.12(6), 14 s.12 
ss.15,16 s.1l 


s.37 [Leave of s.19(1),[(s.19(3)] 
Minister] 
{s.38] 


s.19(2) 


s.13: Minister of 


MANITOBA (GAS) 


Gas Pipe Line Act 
R.S.M.1970,c.G50 


S.M. 1971,¢c.82 


Man. Reg. 210/72; 
134/73 


Minister of 
Mines & Natural 
Resources 


8.25 (3) 








s.16 


s.17 


8.18 


s.19(2) 


s.19(2) 


ss.24, 27 (6) 


s.24(1): Ministenx 
of Highways 


Man. Reg.210/72 


s.15(4) 


s.15(4) 


s,20 (1) 


s.19(2); [NB-19 (3)]|s.21 (1) 


SASKATCHEWAN 


Pipe Lines Act 
R.S.S.1965,c.413 


8.8. 1972, ¢.89 


O.C. 1184/55 
O..C31273'5/63 


Minister of 
Mineral Resources 


5.9(1)7 R.4 


R. 18 


s,13(1) 
s.13(2) 
s.16; R.42)(h) 


s.16: Minister of 
Hwys & Transport 


R.4(2) (b) :Relev- 
ant Municipality 


ss.14,27; R.5 


s.22 [Operating 
Permit] 
s.23 


s.22(2); R.6 


's' denotes the relevant section of the Act. 
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ad 
the ose ape Acts of the other Provinces, this thesis will 
only consider the procedures and authorization under The 
Gas Pipe Line Act required in the case of the gas transmis- 


Sion lines. 


2. Manitoba Regulations Relating torOul 


To date, there have been no regulations relating 
to oil made under s. 32(1) of the Manitoba Pipe Line Act. 
This has left gaps in the legislation where rights are 
stated to be subject to the regulations (see ss. 6(1), 6(4), 
13(2) or 20(2)). In some sections, such as s. 7(a) or 8s. 
19(2), the Minister's requirements may be substituted for 
those of any regulations, so no problem arises. In fact, 
in view of the modest provincial supply of oil, the 
omissions are not of crucial importance, but are merely 
small gaps in legislation, which is otherwise probably the 


most comprehensive in any of the four western provinces. 


3. Contents of Application for Construction 


Permit 


In Alberta, an applicant is required to provide 
the Board with information on the general route proposed 
for the pipe line (Form A), with the technical and safety 
information on the design and operating capacity of the 
proposed pipe line, in accordance with the relevant speci- 


fication sheet in Form B of the Schedule to the Act, and 
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with information on proposed link-ups with other pipe lines 
and the location and capacity of proposed installations (s. 
6(2)). 

In Manitoba, both Acts require only a minimal 
amount of information relating to the route, size and 
capacity of the proposed line and the location of proposed 
installations. 

Section 9(1) of the Saskatchewan Pipe Lines 
Act is in almost identical terms to the Manitoba sections. 
Regulation 4 does require further information, but it is 
not clear how specific such information must be. Regulation 
4(2)(d) requires that the plan of the pipe line shall clear- 
ly indicate "the location of the pipe line in its entirety 
and such legal boundaries as are necessary to properly 
locate the proposed construction". One is left wondering 
how precise such location will be, especially in the light 
of R. 4(2)(c), which gives as the scale one-half inch to 
one mile. Note, however, R. 18 which gives the Department 
of Mineral Resources the right to require a book of 
reference? 

The British Columbia Pipe-lines Act, under s. 


11, requires not only a certificate from the Minister 





43, Regulation 2(3) defines "Book of reference" as 


~e. a legend of symbols or a legend of 
explanatory notes, necessary for the full 
interpretation of a plan or plans. 


It is doubtful whether such a book of reference will 
make the location any more precise. 
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granting leave to construct, but also approval of the plan, 
profile and book of reference, The map accompanying the 
application for a certificate is one merely showing the 
general location of the pipe line, but s. 13 relating to 
the plan, profile and book of reference requires that the 
pipe line route be shown "in detail", as well as any 
highway structures, bridges or works within one thousand 
feet of the proposed right-of-way. Section 13(2) sets the 
scale of the plans and profile at one thousand feet to one 
inch (about ten times as large a scale as that required by 
R. 4(2)(c) of the Saskatchewan Pipe Lines Regulations). 
Finally, s. 13(1)(d) provides that the book of reference 
shall describe the portion of land to be taken in each 
parcel of land that will be crossed, and shall give 
specific particulars of the land to be taken (area, width, 
length and the names of the owners and occupiers, where 
possible). The requirements of and objections to the 
proposed route of the pipe line will be further discussed 


under "Objections"?? 


4h, In contrast to Saskatchewan, British Columbia 
requires the company to submit a book of reference 
which contains information of much greater assistance 
in pinpointing the location of the proposed pipe line. 
The book of reference must conform with s. 13(1)(d): 


The book of reference shall describe the 
portion of land proposed to be taken in 
each parcel of land to be traversed, giving 
particulars of the parcels and the area, 
length and width of the portion of each 
parcel to be taken, and the names of the 
owners and occupiers so far as they can be 
ascertained. 


4. Infra., D- 30, 
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4. Copies of the Application to other Ministers 


All the provinces except Alberta require a 
duplicate copy of all the application materials to be sent 
to the Minister of Highways. British Columbia also 
requires copies to the Minister of Lands and Forests and 
Minister of Municipal Affairs. In all the provinces, 
however, he Minister of Highways must approve any proposed 
pipe line right-of-way which crosses or comes within the 


wmucini ty .of 2 highway f° 


5 Notice of the Application 


In Alberta, Manitoba and Saskatchewan the 
provisions of the relevant pipe line Acts for notice of 
application for a construction permit are all permissive. 
The relevant Minister, or the Energy Resources Conservation 
Board in Alberta can (and does) consider applications 
without such notice, although if the proposed line will 
traverse a residential area or extend for many miles in 
length, a notice published in the newspapers will be requi- 
red. Occasionally, the company will already have acquired 
most of the land for the right-of-way by negotiation, and 


notice may not be necessary. 


In British Columbia, on the other hand, notice 





46. Rte meee es sles Se Ot; llane, COLL), $.13(1); 
Man. (Gas), 8.24(1);  Sask., s.16.. See also Point 10, 
Dom intra. 


26 


» — 
shan” o S 7c) é Gs tend on 
J a i cam a AB — pe a2 SS 
_ a - — — 
, ~ 
» 
» a 
3 - Ff 
i. . > ‘ < 
é a bed sir I f ac ry area ; i 7 
- , r bs | 
4 “ + (a ; _ 
tf Oo ' r } ’ sn oe: a 
- Ps 
~ « i - ~ re 
i! 5 | 66 aS i 26 
Png 


: oc t F 
w i. a -* 1 de 
4 —- - + ne 
¥A4 ¢ 4 2 F 
# * . ee 
‘ y 4 & 
™~ - 
{ 
y 
— 
— 7 
r= h. 
= 
" * M f< ‘ro ~~ | av wre 
~  « YJ * - “ 47 "5 . ‘ wv « ¥ os - A 
‘ 
4 = An: & 
: © i.gi 4 7 4 : 3 su he 
‘ 1 
ho SIV ASS SC boo” c 7? 
* s 
4 ‘ = + 
‘ d » ey 7 e+ ang 
42 - = ‘ * » 4 ~ Mata - 
rf Ms - id a. a, > > 
* } i i oS J ee | 
. 
‘ 
~ 4 ° ~ we 
é. a - ty ahs Di 3 i 1 @) Pe 
, ™ 
° ‘ 











woifunpen evan sheetlg Liiw Yiagec> whe 


Sata pated tes opae Aw Sas ageg ony 4012 


ae a> ee damidet 
: ey pay 
ee oe i 

a “oe wis ol | wes Cit 


a 


7 ; 
a 





| 2B 
is mandatory (see Regulation 3(3) and 3(4)). An application 
must be accompanied by proof of publication of notice in 
the Gazette, and notice of intention must be published in 
a newspaper in each relevant locality for at least one week, 
not less than a week before the date of the application. 
Whether these requirements overcome the objections discussed 


below remains to be seen. 


‘6. Circumstances which the Minister is to 


Consider 


The relevant sections in each of the Saskatche- 
wan and Manitoba (Oil and Gas) Acts are identical one to 
another. They state that the liinister shall take into 
account all the relevant circumstances including (a) the 
financial responsibility of the applicant; (b) any public 
interest that, in the opinion of the Minister, may be 
affected by the granting or refusal of the application; 
and (c) the needs and general good of the residents of the 
province as a whole. In addition, in each Act the 
subsequent section provides for a public hearing at the 
Minister's discretion, prior to the granting of the permit. 
An individual can apply to the Minister to order the 
Conservation Board to hold such a hearing. 

British Columbia's Act does not have this 
second section, but s. 12(4) includes, in addition to 
considerations (a), (b) and (c) above, "the objection of 


an interested party" in the list of considerations the 
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Minister takes into account. 
Alberta's previous Pipe Line act did contain 
provisions almost identical to the present B.C. section. 
This Act was repealed by The Pipe Line Act of 19582? The 
new s. 8(1) provided that the Minister could have regard 
to the objections of an interested party and to the public 
interest in the case of a gas line, but, in the case of an 
oil line, it would seem that the only objections that were 
to be considered were the objections of the Oil and Gas 
Conservation Board. This subsection was deleted and 
replaced in 1964, and since that date there has existed no 
formal process whereby affected landowners can raise 


objections to the need for the pipe line. 
7. Advice Available 


In British Columbia, the Minister of Transport 
and Communications must have regard to the recommendations 
of the Ministers of Land, Municipal Affairs and Highways 
(se 12(4)(a), (b), (c)). In Manitoba and Saskatchewan, 
the Minister can order the Conservation Board to held a 


public hearing and to make recommendations to him. In 





“7. Whether a party is "interested" is a decision made 
by the Minister (se 12(5)). 
48, Sah. 19525 100tOZe 
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Alberta, s. 9(1) states that the E.R.C.B. may refer any 
matter to the Gas Utilities Board and may have regard to 

any advice that the Board gives. However this section appears 
to have been introduced initially to cover a possible loophole 
Since it was feared that some applications before the former 
Oil and Gas Conservation Board should properly be heard by the 
Gas Utilities Board. Since the formation of the E.R.C.B., 
however, there have been no references to the Gas Utilities 
Board, and in fact the technical facilities of the E.R.C.B. 
are such that the Gas Utilities Board is more likely to refer 


Bematvcer co. vwne Bok. Cebe 


8. Saskatchewan - Section 36 


Saskatchewan has an additional provision, s. 36, 
under the general provisions of the Act, which adds to 
S. 12 (see 7 above) in that it gives an interested person 
the right to apply to the Minister (in writing) requesting 
a public hearing, whereupon the Minister shall order the 
Conservation Board to hold such a hearing, unless he 


considers the application to be frivolous or vexatious. 


9. Finality of The Decision 


The Acts of all the western provinces (except 
B.C.) contain sections giving the Minister or Board (or 
in Manitoba, the Lieutenant Governor in Council) the 
discretionary power to grant or refuse the permit. In the 


B.C. legislation there is no such section, but the 
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pen atone 6 power to grant a certificate must be implied 

from the numerous sections referring to his granting of the 
certificate. However, no mention is made of the finality 

of his decision, and one is left to wonder what appeal, if 

any, there is against a decision of the Minister. It is, 
however, difficult to envisage any successful appeal being 
launched (unless there was a blatant abuse of the discre- 

tion) especially in light of s.5, which requires Cabinet 


approval of all certificates signed by the Minister. 
B. OBJECTIONS TO THE PERMIT PROCEDURE 


The main objection to the granting of a permit 
by the Board is the arbitrary manner in which it is carried 
out. The Board may or may not require a notice in the 
newspapers advertising the application, and even if such 
notice is required it may well not come to the attention of 
the affected landowner. Indeed, even if the landowner is 
made aware of the advertisement, he may sometimes be unable 
to determine whether the route will cross his land or the 
land of his neighbour because of the width of the route as 
drawn on the map. If he does not receive notice, the first 
he may know of a proposed pipe line may be when the 
company's landman, armed with a permit from the E.R.C.B., 
approaches him to sign an easement over the land required. 
If he does find out about the project by word of mouth or 
from the newspapers, he may still find it impossible to 


provide the Board with any forceful arguments as to why the 
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3l 
route should be changed, when the precise location of the 


line has not been finalized, so that he may not be able to 


show whether his land will be affected at all. 


1. Applicability of the Rules Relating 


to Natural Justice 


Does the landowner, whose property is likely to 
be affected by a proposed pipe line have a right to be 
heard ? In other words, is the E.R.C.B. bound to comply 
with the rules of natural justice in granting a pipe line 
permit ? The Privy Council in Nakkuda Ali v. Jayaratne”? 
stated that a body has to proceed in accordance with the 
rules of natural justice only if it possesses the following 
characteristics: (1) It must have legal authority to 
determine questions affecting the rights of subjects, and 
(2) it must have the duty to act judicially?’ 

Taking this second characteristic first, in 
Nakkuda Ali it was held that the decision of the Controller 
of Textiles in Ceylon to cancel a dealer's licence was an 
executive decision, since the only requirement of the 
relevant statute was that the Controller should have reaso- 


nable grounds, based on actual facts known to him, that the 


dealer was unfit to retain the licence. In making the 





50. [1951] A.C. 66. 


mis Ibid., per Lord Radcliffe at 77, citing R. v. 
Legislative Committee of the Church / sembly [1928 | 
ek. Dat 11:, 2425. 
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decision the Controller was not required to act judicially. 
When the E.R.C.B. makes a decision to grant or refuse a 
construction permit, is the Board acting in a judicial or 
administrative capacity ? In Calgary Power Co. v. Copitho- 
rne?* the Supreme Court of Canada followed Nakkuda Ali in 
affirming that the test to be applied was whether the 
person making the decision was under a duty to act judicia- 
lly or whether that person was only acting in an administra- 
tive capacity. The Court held that the Minister's decision 
to grant an order authorizing Calgary Power to effect the 
necessary expropriation was not a judicial one, but an 
administrative one. Martland, J. (for the Court) stated:7> 

There is a vast difference between a 

Minister of the Crown exercising an 

authority vested in him by the 

Legislature to which he is answerable, 

and the position of some administra- 

tive Board called upon to decide a 

dispute between parties in particular 

circumstances as a result of which 

the Board concerned is for the time 

being fulfilling a judicial or quasi- 

judicial function. 

This thesis is not the place for an extended 

discussion of the merits or demerits of the decision of 
Nakkuda Ali, in the light of Lord Reid's comments in the 


subsequent House of Lords decision in Ridge v. Baldwin? 


Unlike the Australian Courts, which have expressly refused 





Pee [1959] S.C.R. 24. 
7. LDL ss at 44-4. 


54. [1964] A.C.%40, 78-9. 
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to follow Nakkuda Ali?? the Canadian Courts have, until 
very recently, shown no consistent approach? In two very 
recent decisions, Howarth v. National Parole Board (Supreme 
Court of Canada)?’ and Edwards and Wolfenden v. Alberta 
Association of Architects (Alberta Supreme Court, Trial 
Division)?° the judgment of Martland, J. in Copithorne was 


quoted with approval. McDonald, J. in the Edwards case 


noted that Copithorne is inconsistent with Ridge v. Baldwin, 


SAS Nice St lo 


and stated that "in Canada the result of Howarth v. National 


Parole Board adopting as it does ... Calgary Power v. 


Copithorne ... appears to preclude Canadian judges from 


following Ridge v. Baldwin. "7? 


If Nakkuda_Ali and Copithorne remain good law 
in Canada today, then it is submitted that the landowner 
has no right to insist that the Board proceed in accordance 
with the rules of natural justice. However, if the broader 


"functional" approach of Lord Reid in Ridge v. Baldwin were 





to be adopted, would this in any way assist an affected 


Be Banks v. Transport Regulation Board (1968) 42 
Ae lie Wietle 64, 68 per Barwick, Crue 


DO. Compare the reasoning of the Saskatchewan Court of 
Appeal in Dirks v. Board of Trustees of Estevan 
Institute (1970) 75 W.W.R. 468, where Nakudda Ali was 
given direct application, with the reasoning of 
Verchere, J. in Hlookoff v. City of Vancouver (1968) 

63 W.W.R. 129, where his Lordship distinguished Nakkuda 
Ali and Copithorne and referred to Lord Reid's comments 


in Ridge v. Baldwin. 
ONS (1974) 416 C.C.C. Gag ha565 6 


58. [i975] 3 W.wW.R. 38. 
59. Ibid., at 59. 
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Landowner in making his case heard ? Instead of classifying 
the decision of the relevant tribunal as "administrative" 
or "judicial", Lord Reid's approach was to examine whether 
the tribunal's decision is one "affecting the rights of 
subjects" and then to examine the nature of the duties 
imposed on the tribunal. It is the effect that the 
tribunal's decision will have on a party that will determine 
the existence or otherwise of a duty to afford that party 
a hearing. 

Even if the approach of Lora Reid in Ridge v. 
Baldwin is at some later date adopted in Canada, the rights 
of a landowner to notice of the hearing and to be heard at 
that hearing still depend on the answer given to the 
question, "Are this person's rights directly affected by 
this decision 7". If the answer is in the negative, then 
whichever approach is adopted, whether it be the approach 
of the Privy Council in Nakkuda Ali or the approach of 
Lord Reid in Ridge v. Baldwin, the landowner will have no 
right to a hearing. If the answer is in the affirmative, 
then, following Lord Reid's approach, the landowner may 
have a right to be heard. 

It is at this point that the relevant legisla- 
tion warrants examination? As explained above, to have a 
right to notice at common law, a person must be directly 


affected by the proposed decisions, and this principle 





60. Alberta's legislation will be used for the purposes 
of discussion. ‘The legislation of the other provinces 
will be referred to in subsequent footnotes. 
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received legislative sanction in s.29(2) of The Energy 


Resources Conservation Act ©! 


29(2) ......, where it appears to the 
Board that its decision upon any 
application may directly and adversely 
affect the rights of any person, the 
Board shall give the person: 62 
(a) notice of the application,.... 


Section 7(1) of The Pipe Line Act reads as follows :°° 


7(1) The Board may order an applicant 

to publish a notice with respect to the 

proposed route of the pipe line in such 

newspapers and in such form as the Board 
may prescribe. 


As can be seen, this subsection gives the Board a discretion 
either to direct an applicant company to advertise the 
proposed route of the pipe line or to grant the permit 
without advertisement. What effect do the two sections have 
upon each other ? It may be argued that The Pipe Line Act, 
being an Act passed to deal with the special problems 


involved in pipe line construction and operation, should 


Sr S.A. 1971, ce. 30. There is no equivalent provision 
in any of the other western Provinces, since in all the 
other Provinces the administration of the Act is 
undertaken by the Minister. Nevertheless the same 
common law rules relating to natural justice apply, 
auphoughrintlightsoffthe! Copithorne casey ateaseems even 
less likely that a Minister will be held to act ina 
judicial capacity than will the E.R.C.B. 


Be. In addition to notice, the Board has to give the 
person whose rights are directly affected an opportunity 
to learn all the relevant facts relating to the appli- 
cation and to present evidence concerning those facts. 
As well, the person must be given an opportunity to 
make his representations by way of argument before the 
Board and where necessary to conduct cross-examination 
of the applicant. 


63. B.C. Regs. 3(3), 3(4); Man. (oi1) s. 7, (Gas) s. 16; 
Sask. Ss. 10. 
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take precedence over the more general provisions of the 
Energy Resources Conservation Act©* dealing with the 
establishing of the E.R.C.B.. However The Pipe Line Act 
defines "Board" as used in that Act:°? 

"Board" means The Energy Resources 

Conservation Board under The Energy 

Resources Conservation Act. 
Clearly the Board must act in accordance with the directions 
given it by The Energy Resources Conservation Act, among 
them the direction in s.29(2). If a landowner can show that 
he may be "directly and adversely affected" by a decision 
of the Board within the terms of s.29(2), then he is 
entitled to personal service of notice and not merely the 
general notice afforded by newspaper advertisement, which 
may or may not be required by the Board under s.7 of The 
Pipe Line Act. 

The result is that the right to notice depends, 

at common law and according to the relevant legislation, 
on whether the rights of the landowner are "directly and 
adversely" affected by a decision of the E.R.C.B. to grant 
a permit. On the one hand, the permit is the first step 
in a procedure that may finally take away the right to full 
enjoyment of some portion of the landowner's property. It 
is the document which allows the company to avail itself 
of the procedures of The Expropriation Act. Accordingly, 
the granting of the permit will affect the rights of the 





64. STA. oil ya Or 
65. Repeae AOy Oy «0.2755 Seed) « 
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7 of 
people owning land in the path of the proposed pipe line, 
since these people can no longer enjoy their land without 
the fear of expropriation of a part thereof for a pipe 
line. On the other hand, it can be said that the permit 
does not affect the rights of the landowner, but only the 
rights of the company, which is enabled by the permit to do 
things (expropriate) that it could not previously do. It 
is the expropriation order, given by the Surface Rights 
Board under.The Expropriation Act, which affects the rights 
of the landowner. Without the expropriation order, there 
is no "right" of the company (in the absence, of course, of 
agreement) to interfere with the interests of the landowner. 
In Randolph v. R, © Jackett, P. of the Exchequer Court 
differentiated between "decisions that are primarily of an 
administrative or executive nature in the sense that they 
are arbitrary because they are made having regard primarily 
to public policy or expediency considerations" and "decisions 
as to individual rights arrived at by ascertaining facts 
and applying some rule or principle of the law to them". 

In the case of the first type of decision, there is no 
common law right to be heard, while in the case of the 
second type there is. It is submitted that this reasoning 
is particularly relevant to pipe line applications. The 
granting of the permit is an executive decision based on 
public policy: as such it does not involve a hearing of 


objections. The expropriation of a right-of-way, however, 





66. [1966] Ex. C.R. 157, 164. 
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is a decision directly affecting individual rights: 
accordingly, the rules of natural justice apply. 

However, while it appears to this writer that 
the landowner is not "directly and adversely" affected by 
the decision of the Board, it is not the opinion of this 
writer that is important. Section 29(2) includes the words 
"where it appears to the Board" so that if the Board 
believes that its decision will directly affect landowners 
in the path of a proposed pipe line, it must under s.29 (2) 
give notice to the affected owners?/ The practice of the 
Board is to require an applicant to indicate the rights-of- 
way that have already been negotiated, and these rights-of- 
way are accepted as evidence of due notice to the landowners 
who have signed the agreements. Where the applicant company 
cannot show a negotiated right-of-way for a particular 
parcel of land, the Board will give notice to the owner of 
that parcel. If there are only a few landowners who have 
not agreed to give a right-of-way over their property, the 
Board will usually only send notice by way of letter. 

Where many owners have not yet agreed to a right-of-way, 
advertisements will usually be placed in local newspaper(s) 


as well as notice given by registered mail. As a result of 


GY. If s. 29(2) is applicable in relation to a particu- 
lar hearing, it appears that notice must not only be 
given but it must be received. A similar situation 
arose in Ontario in the case of Re Ontario Natural 
Gas Co. and La Rocque (1959) 18 D.L.R. (2d) 73, where 
McLennan, J. held tat p-76) that the Ontario Fuel 
Board did not have jurisdiction to make an order 
unless the person affected had received notice of 
the application. 
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this policy of the Board, landowners do frequently appear 
at the hearings, either in person or represented by counsel. 
However, how effective are the objections that they make ? 

With regard to the public necessity for the pipe 
line, it was noted under point fo that there is no formal 
process in Alberta whereby the public necessity can be 
queried. Even where newspaper advertisement is required, 
objections usually relate only to the question of the route 
not of the project itself. However it has been the practice 
of the E.R.C.B., where it has received objections to the 
Project vuself from numerous sources, to hold hearings on 
the public necessity of the whole project. While the economic 
viability of a proposed pipe line is a very important factor 
in the decision of the E.R.C.B. (or of the relevant Minister 
in the other provinces), there are occasions on which the 
effect of the pipe line on local interests is such that 
the project itself has been abandoned or mod tied sae 

One obstacle to effective objection to the 
proposed route is the uncertainty as to the exact location of 
the route. The E.R.C.B., in granting a permit, will approve 
an accompanying map of the route. If the pipe line extends 
for any great distance, the scale of the map may be such 
that the red line marking the route gives the company an 
area as wide as 1000 feet in which to place their pipe 
line. Since the legal survey is not usually conducted 


until after a permit has been granted, the precise location 





68. Supra., Pe 28. 
68a. Application by Imperial Oil, E.R.C.B. Decision 74-10. 
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of the proposed right-of-way is unknown and accordingly it 
is remarkably difficult to object to the route or suggest 
alternatives. 

The major problem is that each landowner may 
have his own theory as to the route that the pipe line 
should take and only an incurable optimist would believe 
that it would be possible for all the landowners and the 
company to agree on the route a long pipe line should take. 
The benefit.to the landowner of having the route moved to 
a different portion of his land must be weighed against 
the economic impracticability of the project if the 
proposed pipe line is to zig-zag across the province in an 
effort to satisfy all the affected landowners©? 

In conclusion, it seems that the landowner is 
unlikely to be able to change the route of the pipe line 
and even less likely to succeed in showing that the pipe 
line is not required by public necessity. Indeed, once 
the permit has been granted and only the question of 
expropriation remains, the Surface Rights Board has no power 
to alter the route approved by the E.R.C.BL° John H. Currie, 
in an article entitled "Compensation for Oil and Gas Surface 
Rights in Alberta"! examines the dilemma caused by the 


conflicting interests of the pipe line companies and the 





69. See the comments on this point by Clement,J.A. in 
Dome Petroleum v. Swan Swanson (No. 2) [1971] 2 W.W.R. 
70. As to whether the Surface Rights Board can change 


the location within the route, infra., pp. 53-60. 


“1. (1971-72) 36 Sask. L. Rev. 350, 364-6. 
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landowners. He concludes that, although justice and "civil 
liberty" would seem to demand a process whereby the 
landowner can resist the traverse of his property, the 
delay and economic impracticability involved Preaiowene 

the landowner such a process (over and above adequate 
compensation) would not be in the public interest ina 
country where such an important economic role is played 

by the Oi1 and Gas Industry of which the pipe line companies 


are a vital part 


C. THE PERMIT PROCEDURE - OTHER PROBLEMS — POINT 10 


10. Conflicting Land Uses 


The planning of a pipe line route would be 
immeasurably simpler if pipe line companies did not have 
to contend with the varied uses to which the land is 
already being put. A typical example of the problems 
confronting a pipe line company is contained in the 
following excerpt from a report on a pipe line looping 
operation in B.C. ,(9 
The project involved looping the main 
Vancouver supply line on Lulu Island 
between the two arms of the Fraser 


River. This is an area of very high 
water table. Elevation is only a few 





as See Chapter VII where an assessment of this conclu- 
sion is made in the light of Chapters I to VI of this 
thesis. 


736 Oilweek, November 4, 1974, p. 27. 
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feet above sea level and much of the 
terrain is marshy. It is intensively 
cultivated and fairly thickly settled 
with small grain farms, market gardens 
and dairy farms. It is crisscrossed by 
many fences, drainage canals and roads, 
and right-of-way is very tight in many 
places due to buildings and other 
obstructions. 


Among the obstacles were one single 

track railway, five paved roads inclu- 
ding the four-lane New Westminster 
Highway, several canals and drainage 
ditches and numerous utility and water 
lines. The main highway had to be bored 
and cased for a 100 foot distance. This 
required meticulous care because there was 
heavy traffic almost all times of day and 
night. 


Special features-on the ground included 
two greenhouse complexes, a potato field, 
a strawberry field, a cranberry bog and 
several feed grain plots of barley and 
haye In one place the right-of-way went 
through a narrow space between two 
houses right after crossing a canal and 
a road. Topsoil had to be conserved for 
the entire 22,000 feet. 


ae Highways 


All the provinces have provisions relating to 


the crossing of highways. In Alberta, there is a distinc- 


wt 


tion drawn between "highways" and "roads". When a company 


plans to cross a highway with its pipe line it must obtain 


74. 


"Highway" as defined in s. 2(6) of The Pipe Line 


Act, means a primary highway, as designated by the 
Minister of Highways and Transport by order under 

s. 4(1) Public Highways Development Act, R.S.A. 1970, 
295. "Road" is defined by s. 2(24) of The Pipe 
Line Act as any public road or road allowance other 
than a highway. 
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| 43 
the approval of the Minister of Highways and Transport (s. 
24(1)), and the application for such approval has to include 
a plan and profile of the portion of the highway affected. 
Where the company proposes to cross a road, the approval 
of the local authority must be obtained. If the local 
authority withholds its approval unreasonably, the pipe line 
company can apply to E.R.C.B. for approval. In Saskatchewan, 
where a pipe line crosses a provincial highway, additional 
information-is required by the Minister of Highways and 
Transport under R.4(2)(h) of the Regulations. Saskatchewan 
and Manitoba require written consent of the Minister, not 
only if the pipe line is planned to cross the highway, but 
also planned to come within 100 feet of a road or 300 feet 
of a provincial highway. In Alberta, the distance is 100 
feet for both a road and a highway. In B.C., s. 51 only 
makes mention of "crossing" a highway, but R.8 of the 
Regulations provides a whole list of specifications which 


apply to a pipe line crossing a highway. 
b. Rivers and Streams 


Alberta's Act is the only pipe line Act which 
makes reference to pipe line crossings of rivers and 
streams. Section 27 of The Pipe Line Act states that, 


despite s.4(1) of The Public Lands Act ?? a company which is 





aise R.S.A- 1970, c-297- Section 4(1) declares the 
title to the beds and shores of all rivers, streams, 
watercourses, lakes and other bodies of water to be 
vested in the Crown in the right of Alberta. 
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authorized to construct a pipe line has the right to do so 
across Crown land comprising the bed or shore of a river, 
stream, etc., which land is not specifically reserved or 
excepted on the certificate of title of the freehold 

owners to the remainder of the land. Usually, however, the 
certificate of title will provide that the landowner owns 
"all that portion of (a given) quarter section not covered 
by (a given) lake....", and the pipe line company will have 
to obtain ministerial approval for its pipe line crossing. 
Section 27 will however cover those small bodies of water 
which because of their size or temporary nature were 
overlooked when reservations eee eee on the title to the 


land. 
ce. Mines 


Alberta (s. 30) and B.C. (s. 28) have provisions 
requiring permission before the company can construct a 
pipe line which may interfere with a mine or quarry, which 
is presently being worked. The B.C. Act also includes 


mines for the opening of which preparations are being made. 


ds Existing Pipe Lines 


In Alberta, if a company plans to lay pipe over 
or under the pipe of an existing pipe line, it must obtain 
permission from the permittee or licensee of that pipe 


line (or the Superintendent of Pipe Lines if permission is 
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7 40 
unreasonably withheld): R.7 of the Regulations. 
In B.C., Regulation 8 applies to the crossing 
of one pipe line by another. 
In Manitoba, Regulations under The Gas Pipe 
Line Act (Man. Reg. 210/72) require notice to be given to 
owners of gas pipe lines or distribution systems in the 
event of excavation in the vicinity of existing lines or 
distribution systems, which includes the laying of pipe 


lines. 


e. irrigation Ditches 


S. 26 of the Alberta Act requires permission 
from the owner of the irrigation canal or ditch (or the 
E.R.C.B., if the owner unreasonably withholds his 
permission), which seems more logical than s. 31 of the 
B.C. Act, which requires the permission of the Minister of 


Commercial Transport. 


Somewhere, in at least one of the provincial 
Pipe Line Acts, there can be found some provision relating 
to almost all the potential conflicts of land uses. The 
problem is that no one provincial Act includes all these 
potential conflicts within the scope of its provisions. 
It would be appropriate for The Pipe Line Act of each 
province to contain the guidelines and requirements to 


deal with each situation involving conflicting land uses 


a 
An. , ~ 2 ¢ « ‘ —— 
o ~ ~ = 
4 Peery iW 2 1503 Csenaly a /ACa 
- > ., - 
Fj Mas ¥ 
, 
- eA be los = al @) 
¢ i = ' a A} — = r 
a * 
4 2 _ 
ni i pa be sitt> =, ‘ 
Lowi | 
s . 
rk : S27 519 5 
a I ¢ 4 
te if a 
3" ° 
4 4 4 m 
n 
* 
\ 
\ 
é 
é 
¢ 5 f $ a “4 
wv > a a . 
=" 


m4 ‘ * , 
7 as we * > "s 










: - 
Pus ibaa ‘. : Aros ; . a ryea shy 
fuéosdteig sav te Sto Wee4) vs Qe pS See 


« gins H ° a) . : . _ P _— ps 7 
ais THLBT ro 4 2) es oO'TG ee DM s° eo -may Bag t: 


— Pe ete vole e H 


oat epeet Bi pl 20 isu os + uy ful 
ee His Av SeLoaR Toe Anta? bye 


i¢ 4, ras pet ot 


aie bod See 
eee ih 


) iT. 

on > vw os * oe. ¥ 

°C 2a ere Peery 
“> Se in : "0 Bre neftotie 

Paw a a a. “77 ae 












bad 


if 


that might arise, so that companies can plan the route of 
the pipe line with greater certainty as to the procedures 


to be followed. 


D. ACTIVITIES OF COMPANY BEFORE PERMIT ISSUED - 
PON ToemislaaAN Dal 2 


11. Right of Entry for Surveys 


The right of entry for surveys and other 
examinations of the land is a valuable right of the company, 
especially where the pipe line prea for some distance. 
None of the Acts provide for the payment of any compensation 
to the owners or occupants of the land surveyed and most of 
them, in fact, do not even require the prior permission of 
the owner or occupant. 

Can the owner or occupant refuse to allow the 
company's surveyors on his lands ? In Alberta, the 
company does not require permission from either the E.R.C.B. 
or the owner in order to enter lands for the purpose of 
surveying/© Section 7434 of The Surveys Act’? supports this 
right of entry by the surveying personnel onto private land, 


and s. 94(2) of the same Act makes it an offence for anyone 





76. Pipe Line Act, s. 5(2)(a). Although if the company 
intends to expropriate the land it must, by s. 61(1) 
of The Expropriation Act, S.A. 1974 c. 27, make a 
reasonable effort to give notice to the occupant, even 
though the expropriation may not have yet been commenced. 


aoe Rec. he 1970, Go 3986 
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to hinder or obstruct them in the performance of their 
surveying duties. The other western provinces have similar 
provision in their legislation relating to surveys’? 
Accordingly, the only restrictions are those found in the 
particular pipe line Act. The Saskatchewan and Manitoba 
Acts require the consent of the Minister; the permission 
of the owner or occupant is not necessary. ‘The B.C. 
Pipe-lines Act is the only Act which requires permission 

of the occupant. Section 12 (2)(b) prevents a company 

from going on land which is in orchard or actually under 
cultivation until it has obtained written permission from 
the occupant or has deposited with the Minister a sum which 
the Minister deems adequate to compensate for any damage 
that may be caused. 

On what parts of the land can the company's 
surveyors go ? All the Acts refer to entry being 
permitted "upon lands lying in the proposed route of the 
pipe line". This may still be a large area, for, as 
explained above, the route at this stage will be very 
vaguely defineal? Nevertheless, it is submitted that this 
provision does prevent the pipe line company from wandering 


at will all over the property. 





78.6 See Land Act, S.B.C. 1970 c. 17; Official Surveys 
Act, R.S.B.C. 1960 c. 269; Surveys AStritiwoelse 21970) 
c. S 240; Land Surveys Act, R.S.S. 1965 c. 120. 


79-6 See s. 12(2) of The Pipe-lines Act (B.C.) where the 
company is to file a map with a scale of 8 miles: 1 
inch. On this scale a normal pencil line will probably 
be 1000 feet wide! 
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48 

Finally, are there any restrictions on what can 
be done on the land ? The Alberta Pipe Line Regulations, 
R.3, prohibit the use of vehicles on the land, and forbid 
the cutting of trees or removal of fences unless the prior 
consent of the owner or occupant is obtained. No provision 
is made by the pipe line legislation of any other province, 
but all the Acts relating to surveys have provision to 
POLoLd the causing of any physical damage to the property°° 
However, if the company plans to expropriate the land, 
even though it may not have begun expropriation proceedings 
by filing its notice of intention, s. 61(5) of The 


31 makes the provisions of that Act 


Expropriation Act 
applicable. Section 61(2) gives the pipe line company the 
right to cut down trees and brush that obstruct the running 
of survey lines. No permission appears to be required, 
although by s. 61(3) compensation is to be paid to the 
occupant. 

Of course, in practice, the pipe line company 
will generally approach the landowner and formally ask 
permission to make a survey. However, the above discussion 
Shows the wide powers of the company, which can be exercised 


if the landowner refuses to be co-operative (as some might 


when they are told of the reasons for the survey). 





80. BEG TOUT YOVSCAGL. Hebee 1970 Ce 990m Se 7, 10F On 
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81. S.A. 1974 c. 276 
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12. Acquisition of Land 40 


Section 5(2)(b) of The Alberta Pipe Line Act 
expressly gives the pipe line company the power to 
negotiate for the acquisition of interests in lands that 
may be required for the pipe line. It seems an unnecessary 
provision in that there is no reason why a pipe line company 
cannot purchase land in the market like anyone else. The 
draftsman presumably inserted paragraph (b) to ensure that 
s. 5(1), "prohibiting the undertaking of any operation 
preparatory to the construction" of the pipe line, did not 
prohibit the purchase of the required land. None of the 
other provincial Acts contain a reference to "operations 
preparatory to construction", so a Similar problem does not 
arise. The purchasing of rights-of-way before the permit is 
granted has attached to it, of course, the risk of the 
permit being refused or altered in such a way that rights- 
of-way previously purchased are no longer within the 
route. Nevertheless, it is a fact that companies will 
often have obtained pipe line easements over a large 
portion of the proposed route before a construction permit 


82 


has been granted. Indeed, in cases where the rights-of-way 





S2. Certainly before 1972 it was a risk that most pipe 
line companies were prepared to take. Until that time, 
application to the Minister for a construction permit 
almost always resulted in the permit being granted as 
applied for. With introduction of The Energy Resources 
Conservation Act and the transferring of control over 
permits to the E.R.C.B., the practice of purchasing 
rights-of-way in advance has declined. In light of the 
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: 00 
over the majority of the route have been granted, the 
E.R.C.B. in Alberta will often not require newspaper 


advertisement under s. 7. 


E. AFTER THE GRANTING OF THE PERMIT ~ POINTS 13 
AND 14 


134. Amendment to Permit 


As can be seen from Table 1, amendments can be 
made by the authority administering the Act or on the 
application of the company. One provision of interest is 
Regulation 4 of The Alberta Pipe Line Regulations, which 
states: 


(1) During the construction of a pipe line, 
a permittee may construct an installation in 
connection with the pipe line that was not 
referred to in the application for his 
permit without applying for and obtaining an 
amendment to his permit. 

(2) Where an installation is constructed 
under sub-section (1), the permittee shall 
forward the details relevant thereto to the 
Department. 


When the definition of "installation" (s. 2(8) of the Act) 
is considered, the range of equipment that can be added to 


the pipe line is extensive. 





Continues from last page 


Board's willingness to hear the landowner's objections, 
it is now more common to find a company apply for a 
permit as the first step, so that if there is opposition 
to the planned pipe line, it will be discovered at the 
earliest opportunity. 
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In fact, the Regulation merely echoes the 
provision found in most pipe line easements granting the 
pipe line company the right to place on the land a whole 
range of equipment connected with the pipe line. Should the 
company abuse the rights given under R.4, the E.R.C.B. still 
has the final sanction of refusal to grant an operating 


licence under s. 14, 
14. The erating Licence 


The final step in the procedure before the 
pipe line is put into commercial use is the obtaining of an 
operating licence, or leave to commence operations. The 
various provincial statutes provide for testing of the line 
to the satisfaction of some authority (the Superintendent 
of Pipelines or an inspector in Alberta: s. 14(2)), and for 
an application for the licence containing all the informa- 
tion concerning construction, capacity, location, and so on. 
In the final analysis, however, the granting of the licence 
is still discretionary and may be accompanied by various 
conditions. The Pipe Line Act of Manitoba is the only 
exception. Section 19(3) of that Act provides: 
If the applicant has complied in all 
respects with the construction permit 
including the conditions, if any, attached 
thereto, and with this Act and the 
regulations, the Minister shall issue the 
operating licence. (emphasis added). 


It seems that in Manitoba, once all the conditions are 


satisfied, a permittee of an oil pipe line can demand a 
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licence from the Minister as of right? 





83. 


Note however that The Gas Pipe Line Act which follows 
The Pipe Line Act very closely in most other respects, 
has no provision similar to s. 19(3). 





wil. THE RIGHT TO OBJECT AFTER THE GRANTING OF THE PERMIT 


A. JURISDICTION OF THE SURFACE RIGHTS BOARD IN 
ALBERTA 


Once a valid permit has been issued, the company 
is in the position where it can apply to the Surface Rights 
Board for an expropriation order to obtain a right-of-way 
over any land regarding which it cannot negotiate the grant 
of a pipe line easement. 

Before discussing the power of expropriation, 
it is proposed to examine what ee htes if any, the land- 
owner has, at this second stage of the procedure, to alter 
the location of the pipe line on his land, or the amount of 
land which is to be taken. The right of the landowner to 
have his objection heard depends on the jurisdiction of 
the Board to entertain his objection. The jurisdiction of 
the Surface Rights Board (previously the Board of Arbitra- 
tion and before that Public Utilities Board) can best be 
examined from three separate points in time: Before the 
decisions in the Dome Petroleum v. Swan Swanson cases? 
after the second of the Dome Petroleum cases, and finally 


after the proclamation of the 1974 Expropriation Act (9th 
July 1974). 
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1. Before the Dome Petroleum decisions 


The Public Utilities Board dealt with the 


question of its jurisdiction in Peace River Oil Pipe “Line 
Company Limited v. Shulman?’ and held that it did not have 


jurisdiction to determine either the location of the pipe 
line or the width of the right-of-way. Its decision was 
made on the basis of s. 32 and s. 45 of The Expropriation 
Procedures Act 49618 The first of these sections was held 
to give to the Minister exclusive authority to decide the 
location and the extent of the right-of-way, while s. 45 
was held "to dispel any doubt that there may be about the 
Board! s.jurisdiction".».It-provided»that: 

No person may in any proceedings under 

this Act dispute the right of an expro- 

priating authority to have recourse to 

expropriation or question whether the 

land or estate or interest therein to 

be expropriated is necessary or essential 

for the public work or the works, as the 

case may be, for which it is to be 

acquired. 
As a result of this decision the pipe line companies could 
choose the location and width of the right-of-way and so 
long as they remained within the route permitted by the 
Minister, the Public Utilities Board would automatically 


approve their application. 





Bo. Unreported, P.U.B., No. 28 795, August 9, 1968. 
86. Seam citol CG. 50. 
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2. Effects of the Dome Petroleum decisions 


ae Dome Petroleum No. 1 


The question of jurisdiction arose once again 
in Dome Petroleum Ltd. v. Swan Swanson Holdings Ltd. where 
Swanson Holdings were complaining that Dome's pipe line 
should be built within one of the rights-of-way over the 
land already granted to other pipe line companies, and that, 
even if this was not possible, the width of the right-of-way 
proposed was excessive and should be reduced. The Public 
Utilities Board and Sinclair, J. held that the Board had no 
jurisdiction to hear the matter, but an appeal to the 
Appellate Division was allowed by a two to one majority?’ 
Allen,J.A. delivering the majority judgment held that 
se45 did not prevent the Public Utilities Board from 
determining the width of the right-of-way, and that the 
Board was not to act merely as a rubber stamp in respect of 
the eenbeny *s application. His Lordship's reasons have 


been carefully analyzed elsewhere’? 


and further examination 
of them is not proposed here. More important are the 
restrictions placed upon the decision in Dome Petroleum No. 1 


by subsequent cases. 





87. | Allen and MacDonald, JJ.A., Johnson J.A. dissenting. 


88. See the Comment by D.B. Kirkham, (1970) 8 Alta. 
L. Rev. 439. 


A hd 





be Dome Petroleum No. 2 


Six months after Dome Petroleum No. 1. Kirby, 


Geetiy imperial O11) Ltd .uv.. Horne®? 


decision in Dome Petroleum No. 1 to be limited to the 


construed the majority 


question of jurisdiction of the Public Utilities Board in 
relation to the width of right-of-way claimed. His 

Lordship ruled that the decision in the Dome case had not 
included a determination on the question of the jurisdiction 
of the Board to order relocation of the right-of-way within 
the approved route?© and he further held that the Board 

did not have jurisdiction to consider such a matter. 

Seven months after the Horne decision, the par- 
ties in Dome No. 1 came once more before the Appellate 
Division. The majority of the Court came to the same 
conclusion as Kirby, J. in the Horne case. Clement, J.A., 
for himself and Smith, C.J.A., held that the Board did 
not have jurisdiction to deal with any land that was not 
the subject matter of an application before it, even if it 
came within the route approved by the Minister. His 
Lordship examined the procedure under s.36 of The Expropria-~ 
tion Procedure Act?" whereby an interim order of expropria- 
tion could be granted on application by the company 


(usually ex_parte) and on payment to the Board of a deposit. 





89. (1970) 75 W.W.R. 361. 


90. Although Allen J.A. had referred to "location" of 
the right-of-way: (1970) 72 W.W.R. 6, 16. 


91. R.S.A. 1970, ¢-130. 
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He held that s.36 (1)(b) prevented the Board from conside- 
ring anything more than the company's need for the immediate 
exercise of its rights over the land for which it has 
applied. His Lordship continued that, where the Board had 
granted an interim order, it was not practical to propose 
that in making the final order under s.35 the Board should 
be able to consider changing the location of the pipe line. 
The only issue to be resolved was one of the compensation 
payable. In reply to an argument that alternative locations 
should be considered at the interim order hearing, his 
Lordship stated? 


The Board cannot make an expropriation 
for land that the permittee has not 
applied for, but it is said that the 
Board could, when the circumstances 
warrant it, deny the application and 
in effect require the applicant to 
re-apply for an interest in some other 
land, the expropriation of which would 
be less inimical to the landowner 
without unduly affecting the applicant. 
In my opinion the Board is not given 
jurisdiction to consider or weigh the 
interests of the landowner in relation 
to the desire of the ere aa to 
expropriate specific land. 





92. [1971] 2 W.W.R. 506, 511. 


93. The only possible exception that his Lordship was 
prepared to consider (in a case where the facts required 
its consideration) was the case where the location 
selected was patently unreasonable. His Lordship said 


Lat pse514), 


I should observe that there may be cases in 
which the right-of-way location selected by 
an applicant is so unreasonable in the 
circumstances and the interests of the 
landowner are so unnecessarily and harshly 
affected, that a question may arise as to 
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McDermid, J.A., dissenting, pointed out?* that in practice 
the Minister does not direct his mind to the exact location 
of the pipe line but approves what is merely a general 
route within which the company must lay its pipe line. His 
Lordship continued by giving examples of the potential abuse 
by a company of an unfettered right to place the pipe lines 
anywhere within the route, and concluded that the Board 
did have the jurisdiction to alter the location of pipe 
line, as long as it provided an alternative location 
within the approved route. 

As can be seen the law as stated by the two 
Dome Petroleum cases is far from clear. It remains to be 
seen whether the reasoning in the decisions still applies 


in the light of the new Expropriation Act. 


3. The Expropriation Act 1974 


Reasoning along the lines of that of the 
Public Utilities Board in the Peace River case?” based as 
it was on s.45 of The Expropriation Procedure Act, is a 


thing of the past. Section 45 no longer exists, and in its 





Continues from last page 


whether the power of expropriation is being 
exercised in good faith. Such a case could 
attract the application of other principles 
and I reserve consideration of it for an 
occasion on which it arises. 


94. Ibid., at 515. 


95. Supra., Dp. 54, 
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place s. 6 of The Expropriation Act provides: 

Ch) No person may in any proceedings under this 

Act dispute the right of an expropriating autho- 

rity to have recourse to expropriation. 

(2) In any proceedings under this Act the owner 

may question whether the taking of the land, or 

the estate or interest therein is fair, sound and 

reasonably necessary in the achievement of the 

objectives of the expropriating authority. 

Is the reasoning of Clement, J.A. in Dome No.2 
Stitt applicable in light ofthe new Act ? It is submitted 
that it is not, for two reasons. First, the procedure no lon- 
6 

ger exists whereby interim orders can be Srantens Section 6 
of The Expropriation Act and the whole procedure under the Act 
whereby the owner may object (s.10) and an inquiry will be held 
(se14) have altered the jurisdiction of what is now the Surface 
Rights Board. When the Board, in its role as an inquiry offi- 
cer under s.14, examines whether the intended expropriation is 
"fair, sound and reasonably necessary", it is submitted that 
it may grant a certificate of approval for a right-of-way 


96a 


within the general route approved by the E.R.C.B;s Secondly, 


the conclusions of Clement, J.A., that the Board did not have 
jurisdiction to "weigh the interests of the landowners in rela- 
tion to the desire of the applicant to expropriate specific 


land", would seem to be no longer tenable in light of the 


96. Section 13 of The Expropriation Act, 1974, requiring as 
it does Cabinet approval, in no way replaces the interim 
order procedure. 


96a. Assuming expropriation is warranted, the S.R.B. will 
permit expropriation of the right-of-way on the lands 
already affected by the E.R.C.B. permit. However if 
the company wishes to expropriate land on a quarter 
section not mentioned in the permit, the S.R.B. will require 
an amendment to the permit before it will issue a certifi- 


cate of approval. 
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provisions of s. 6 and s. 14, relating to inquiries, 
especially s. 14(9)(c), which allows the Board, as inquiry 
officer, to hear evidence and argument from each party 

to the inquiry. 

It is submitted that, as a result of The 
Expropriation Act, landowners have a right to object not 
only to the width of the right-of-way, but also to the 
location of the pipe line within the approved route. It 
is not suggested that the new Act will enable landowners to 
hold pipe line companies to ransom by objecting to the 
location of the pipe line. It is anticipated that in the 
majority of cases the Pevennsa expropriation of the 
particular location selected will be found to be "reasonably 
necessary" since the economic viability of the pipe line 
will rarely permit more than a minor shift in the location 


of the pipe line. 
B. RIGHT TO OBJECT IN BRITISH COLUMBIA AND MANITOBA 


In B.C. a company must submit to the Minister 
a book of reference before it can begin construction. 
The book of reference has to conform with s. 13(1)(d): 


13(1)(d). The book of reference shall 
describe the portion of land proposed to 
be taken in each parcel of land to be 
traversed, giving particulars of the 
parcels and the area, length and width 
of the portion of each parcel to be 
taken, and the names of the owners and 
occupiers so far as they can be 
ascertained. 


Section 14 and 15 deal with the powers of the Minister to 
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order relocation, and Section 21 restricts the right-of-way 
taken to a maximum of 60 feet, although the Minister can 
approve a wider area. Line location in B.C. is dealt with 
by Ministerial approval. The Railway Act?’ is used to 
assess compensation payable but contains no provisions 
whereby an owner can object to the location of the right-of- 
way. He can do this under s. 12(4)(e) of The Pipe-lines 
Act, which provides that the Minister is to take into 
account the ohjections of an interested party?® However, 
s. 12(4)(e) only deals with objections made prior to the 
granting of the construction certificate. Once the 
certificate has been granted, relocation can only be ordered 
by the Minister in accordance with ss. 14 and 15. Section 
14 only allows the Minister to order relocation if he is 
of the opinion that "the relocation is necessary to facili- 
tate the construction, reconstruction or relocation of a 
highway or any other work affecting the public interest...". 
Section 15 only provides for relocation on the application 
of the company or on the recommendation of certain other 
Ministers. Neither section makes any provision for 
relocation following objections by the landowner. The 
aggrieved landowner must make his objections known to the 
Minister before the construction certificate is issued. 

In Manitoba there appear to be different 


procedures depending on the type of pipe line proposed. 





97. R.S.B.C. 1960, c. 329. 


98. Supra, n. 47. 
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Companies constructing oil pipe lines may enter on the 

land and construct the pipe line before an agreement or 
order concerning compensation is reached or made Ge 16(4) 
Pipe Line Act). However, s. 27(1) of The Gas Pipe Line 

Act requires an order from the Public Utilities Board 

and payment of compensation before entry onto the land. 
Both Acts set a limit of 60 feet on the width of right-of- 
way (s. 16(3) Pipe Line Act; s. 27(4) Gas Pipe Line Act), 
subject to the Minister's power to grant a larger area 

(s. 16(4); s. 27(5)). Section 12 of The Pipe Line Act and 
Ss. 25 of The Gas Pipe Line Act are in similar terms to s. 14 
of The Pipe-lines Act preeeeen Columbia and allow 
relocation only where the Minister thinks it necessary to 
facilitate highway construction. However, s. 6(2) of 
Schedule A to The Expropriation Act of Manitoba states 

the duties of the inquiry officer in a similar manner to 

s. 14(8) of the Alberta Expropriation Act. The inquiry 
officer is to “inquire into whether the intended expropria- 
tion is fair and reasonably necessary for the achievement 
of the objectives of the expropriating authority". Since 
The Expropriation Act prevails in the case of any conflict 
with The Pipe Line Act or The Gas Pipe Line Act, it is 
submitted that s. 6(2) of Schedule A is in no way restricted 
by s. 12 of The Pipe Line Act or s. 23 of The Gas Pipe line 
Act, and that landowners have a right to object at the 
inquiry proceedings to the location of the pipe line, as 
long as proposed alternative locations are still within 


the route approved by the Minister. 
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C. SASKATCHEWAN 


1. The Power to Object 


The obscurity which surrounds the legislation 
relating to gathering lines has already been the subject 
of comment? The conslusion previously drawn was that 
gathering lines are still, according to the legislation 
even if not-in practice, subject to s.26(2) of The Pipe 
Lines Act. Hence the pipe line company that has to 
expropriate land for a gathering line must obtain an order 
from the Minister of Mineral Resources declaring Part II 
of The Pipe Lines Act to apply. 

Assuming this order to be granted then 
gathering lines like pipe lines are subject to sections 18 
and 19 of The Pipe Lines Act. In Saskatchewan, s.18(3) of 
The Pipe Lines Act gives the holder of a construction 
permit | the right to enter upon the land and to construct 
its pipe line, even though the owner of the land refuses 
to give his consent. In the case of such refusal the 
permittee must proceed to the expropriation within 60 days 
after entering upon the land. 

At this point, the legislation and practice 


vary sharply. Section 19(1) of The Pipe Lines Act 





99. Chapter I, pe 12- 


1. In the case of a gathering line the company is 
deemed to be a permittee: s. 26(2). 
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incorporates The Expropriation Act for the purposes of 
expropriation under The Pipe Lines Act. The Pe pnoprrebidn 
Act contains no provisions affording the landowner an 
opportunity to object to the location of the pipe line on 
his land, so that until 1968 the only avenue of approach 
the landowner had was to apply to the Minister of Mineral 
Resources under s. 36 of The Pipe Lines Act requesting a 
public hearing into the location of the pipe line? In 
1968, The Expropriation Procedure Act t came into force and 
on its face would seem to apply to expropriations by pipe 
line companies of land required for pipe lines and gathering 
lines. This Act deals with "expropriations" by an "exprop- 
riating authority" for the purpose of a "public improvement". 
As those terms are defined in s. 2 of the Act, they 
certainly include a pipe line company taking land for the 
purpose of constructing a pipe line. "Expropriate” means 
"the taking of land without the consent of the owner by an 
expropriating authority in the exercise of its statutory 
powers", and "expropriating authority" means "the Crown or 
an association or person empowered to acquire land by 
expropriation”. A pipe line company in expropriating land 


for a pipe line is merely exercising the statutory powers 


Ce Riess. 1965, 6.56. 


De From the information available, it appears that this 
section has never been used for this purpose. 


4, _ Expropriation of land for flow lines and service | 
lines is clearly regulated by The Surface Rights Acqui- 
sition and Compensation Act (Part IV) and is in no way 
affected by The Expropriation Procedure Act - see s.3(3) 


of The Expropriation Procedure Act. 
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conferred on it by Part II of The Pipe Lines Act, and 
accordingly comes squarely under The Expropriation Procedure 
Act. Finally, the term "public improvement", which means 
"anything for the purpose of which an authority may 
expropriate land", clearly includes the construction of a 
pipe line. 

Expropriation of land for pipe lines (and 
gathering lines) appears to fall squarely within the provi- 
Sions of The Expropriation Procedure Act, and since that 
Act prevails in the case of conflict with all other Acts, 
except those mentioned in s.3(4), it prevails over The 
Pipe Lines Act and The Expropriation Act where the provi- 
Sions of those Acts conflict with it? In considering the 
objections that a landowner has power to make there is no 
conflict, since The Expropriation Act makes no provision 
for objections. Therefore s.7(1) of The Expropriation 
Procedure Act would seem to apply. Section 7(1) provides: 

Where land is or is to be expropriated 
for the purpose of a public improvement 
any owner of the land may apply in writing 
to the Board [the Public and Private Rights 
Board] for a review by the Board of the 
route, situation or design of the public 
improvement or the proposed public 
improvement. (emphasis ead) 
However, in seeking to obtain further informa- 


tion about The Public and Private Rights Board, it was 


discovered that the practice in Saskatchewan is entirely 





ie This problem is examined fully in Chapter V where 
the first conflict, viz., which procedure is to be 
adopted, is discussed. 
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different from that outlined above. The Public and Private 
Rights Board acts only on disputes between landowners and 
Provincial Government agencies and has nothing to do with 
expropriations by private pipe line companies. Since 1972 
the control of expropriations for all pipe lines® has been 
exercised by the Board of Arbitration established under s.8 
of The Surface Rights Acquisition and Compensation Act. 
Objections to the location of the pipe line can be lodged 
with the Board under s. 37 of the Act, and ss. 26 and 27 


provide the procedure for the objection and the hearing. 
2. Jurisdiction of the Board of Arbitration 


That The Surface Rights Acquisition and 
Compensation Act applies in the case of flow lines and 
service lines is not open to doubt, but it is submitted 
that the Board of Arbitration is acting ultra vires in 
assuming jurisdiction over all intra-provincial private pipe 
lines. 

It is claimed that this jurisdiction was given 
to the Board of Arbitration by an Act to amend The Surface 
Rights Acquisition and Compensation Act’ and an Act to 


amend The Pipe Lines Act® which were introduced into the 





oe Excluding expropriations by federally incorporated 
companies which are controlled by The National Energy 
Board. 
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Legislature as Bills 27 and 28 respectively. Taking Bill 
No. 28 first, its sole provision inserted into s.26(2) of 
The Pipe Lines Act, after the opening clause "Notwithstand- 
ing subsections (1)", the dards Bhs subject to The Surface 
Rights Acquisition and Compensation Act, 1968". The 
Attorney General in moving second reading of this Bill said, 

This amendment is very short and simply 

brings certain types of pipe lines, the 

flow lines and gathering lines basically, 

under the provisions of The Surface 9 

Rights Acquisition and Compensation Act? 
With the greatest respect, it is submitted that the amend- 
ment contained in Bill No. 28 achieves nothing at all. In 
relation to flow lines and service lines the amendment 
is superfluous since these lines have been under the 
provisions of The Surface Rights Acquisition and Compensa- 
tion Act since its coming into force, while gathering 
lines, as was submitted in Chapter I, have not been 
included in The Surface Rights Acquisition and Compensation 
Act by virture of poor draftsmanship. Given the provisions 
of The Surface Rights Acquisition and Compensation Act as 
discussed in Chapter I, it is submitted that the words 
of Bill No. 28 are quite insufficient to place gathering 
lines under that Act. 


However when one turns to examine the contents 


of Bill No. 27, the only section of any relevance was s.9, 





9. - Report on Debates and Proceedings of the Legislative 
Assembly of Saskatchewan, 1972, at p. 893. 
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which provided, 


Where, prior to the coming into force of 
this Act, an operator has pursuant to an 
order of the Minister of Mineral Resources 
under subsection (2) of section 26 of The 
Pipe Lines Act, acquired a right of entry 
upon land or any other interest in land 
for the purposes of constructing flow 
lines, water lines, or other facilities, 
and the compensation to be paid therefor 
by the operator to the owner or occupant 
as the case may be has not been determined 
by the board or under The Expropriation 
Act or The Expropriation Procedure Act, 
1968, the owner or occupant may within 

six months after this Act comes into force 
apply to the board to determine the 
compensation to be paid to him and 
sections 37 to 42 and section 44 of The 
Surface Rights Acquisition and Compensation 
Act, 1968, apply mutatis mutandis. 


In 1973, this section was replaced by s.10 of An Act to 
amend The Surface Rights Acquisition and Compensation Act 
497310 which provided, 


Where, prior to the 450th day of March, 1972, 
an operator has pursuant to an order of the 
Minister of tlineral Resources under subsec- 
tion (2) of section 26 of The Pipe Lines 
Act, acquired a right of entry upon land for 
the purposes of constructing pipe lines, 
gathering lines, water lines, or other 
facilities, and the compensation to be paid 
therefor has not been agreed upon by the 
owner or occupant and the operator, or 
determined by the board or under The 
Expropriation Act or The Expropriation — 
Procedure Act, 1968, the owner or occupant 
may within one year after this section 
comes into force apply to the board to 
determine the compensation to be paid to 
him and sections 39 to 42 and section 44 

of The Surface Rights Acquisition and 
Compensation Act, 1968, apply mutatis 
mutandis. 


This section by its very wording can have no relevance to 





10. Bee 07 5405109. 
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pipe lines. Its application is restricted to those lines 
for which an order of the Minister under s.26(2) of The 
Pipe Lines Act is required, and does not include pipe lines. 
Even though the 1973 Act refers to "pipe lines" rather than 
"flow lines" its application is still restricted to those 
lines belonging to an "operator". "Operator" is defined 
in s.2(g) of The Surface Rights Acquisition and Compensation 
Act as "... a company... that has the right to a mineral 
or the right to drill or produce or recover a mineral", 
which cannot include a company that merely transports the 
oil or gas in its pipe line, charging a fee for so doing." 
So far as gathering lines are concerned this 
section may have had some application. Where an operator 
owned the gathering line and where he had obtained the 
right of entry pursuant to an order under s.26(2) of The 
Pipe Lines Act, then the owner or occupant of the land 
could have applied to the Board of Arbitration to determine 
compensation in accordance with the relevant provisions of 
The Surface Rights Acquisition and Compensation Act. 
However, Since the period within which application to the 
Board had to be made was limited by s. 10 itself to one 
year from 1st July, 1973, the power to make the application 


ceased on 1st July, 1974, and has not been revived since. 





Bile See also the definition of "surface rights" 
(s.2(m)) which fails to include land required by a 
company for a pipe line that is not connected with 
the producing operations of a mineral. 
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Even if the section as it stood were to be revived it would 
still have no application to gathering lines the land for 
which was expropriated after 40th March, 1972, and for which, 
as submitted in Chapter I, an order of the Minister under 


s.26(2) would seem still to be necessary. 


4. Potential. Results of this-Error: of 


Jurisdiction 


In the final analysis, it is respectfully 
submitted that the Board of Arbitration has erred in assum- 
ing jurisdiction over pipe lines and gathering lines. 
Neither type of line is subject to The Surface Rights 
Acquisition and Compensation Act and no amendment to that 
Act or to The Pipe Lines Act has changed that fact. Various 
results flow from this. The first is that an objection to 
the location of the pipe line is correctly made under s.7(1) 
of The Expropriation Procedure Act and not s.37 of The 
Surface Rights Acquisition and Compensation Act and should 
be made, not to the Board of Arbitration, but to the 
Public and Private Rights Board. If the legislation is not 
amended, a landowner may seriously delay a pipe line 
company by applying to the Courts for an order of mandamus 
to force the Public and Private Rights Board to review 
the situation of the pipe line in accordance with s.7(1) 
of The Expropriation Procedure Act, coupled with an 


injunction to prevent construction until the Public and 
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Private Rights Board has made its review Even if the 
landowner does not actually adopt this plan of action, he 
may very well threaten to cause this delay in an attempt to 
force the pipe line company to settle at a higher figure. 
The second result is that procedure for 
expropriation varies substantially between The Expropriation 


a: 


“Procedure Act and The Surface Rights Acquisition and 
Ponpens ation Act. Since the introduction of The Surface 
Rights Acquisition and Compensation Act a major complaint 
from the oil and gas companies, whether justified or not, 
has been that the awards of the Board of Arbitration have 
been too generous to the landowners. One would imagine that 
they would much prefer to return to the District Court where 
the awards in the past are alleged to have been lower. 
These differences will be further examined in Chapter V. 
Finally, the compensation provisions themselves 


are different and the guidelines for assessment of compensa-~ 


tion vary. These differences will be examined in Chapter VI. 





1s The injunction, being a discretionary remedy, may or 
may not be granted. Perhaps one of the strongest argu- 
ments in favour of the granting of the injunction is to 
show the probable consequences of refusing to grant it. 
If the construction goes ahead, is it "practical to 
ropose" (to use the words of Clement, J.-A. in Dome 
peeraieuts Ltd. v. Swan Swanson Holdings Ltd., [1971] 

oWek. 506, 5117) that the Public and Private Rights 

Board, even if it is ordered to hear the landowner's 
objections, will order the pipe line to be pulled out of 
the ground and relocated ? If the injunction were not 
granted, the order of mandamus would be of little 
practical value. 


ao For reasons discussed in Chapter V, it is submitted 
that The Expropriation Procedure Act and not The 
Expropriation Act is the appropriate statute. 
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TVs5 GRANT OR EXPROPRIATION ? 
A. GRANT — CLASSIFICATION AND PROTECTION 
1. Nature of the Interest 


What is the nature of the interest which a 
company seeks to obtain when it plans to lay its pipe line 
across the lands of another person ? Ask any landman, and 
he will probably show you the document used to grant the 
interest, a document entitled "Easement". However, it is 
trite law that the mere fact of calling a document an 
"easement" will not alter the real character of the interest 


" To the question, "What is the true nature of the 


in law. 
interest granted under a pipe line right-of-way ?", three 
different answers appear to have been given. A pipe line 
right-of-way has been variously treated as (a) an easement 
in gross, (b) a true easement, and (c) a corporeal 
hereditament. <A true easement and a corporeal hereditament 
are both recognized at common law as interests in land, but 
an easement in gross has never amounted to anything more 
than a personal contract between the grantor and grantee. 
Classifying the right-of-way as an interest in land may be 
essential when seeking protection from the provincial 
legislation relating to land registration. The methods of 


protection of the grantee's interest will be examined below. 





14, In re Interprovincial Pipe Line (1951) 1 W.W.R. 
(N.S.) 479, 486, per Procter, J.-A. 
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ae An Easement in Gross 


An easement in gross has traditionally been 
defined in terms of its failure to meet the requirements 


of a true easement. Thus Lord Cairns, in Rangeley v. 


Midland Railway Col? 


There can be no easement properly so called 
unless there be both a dominant and a 
servient tenement....There can be no such 
thing according to our law, or according to 
the civil law, as what I may term an 
easement in gross. An easement must be 
connected with a dominant tenement. 


said: 


A pipe line carrying oil or gas across another person's 


land is seen by some as conveying no benefit on nor having 


any connection with any piece of Lana © and the legislatures 


42 


in both British Columbia and Manitoba ‘seem to feel it 
necessary to declare expressly that pipe line rights-of- 
way are interests in land notwithstanding that the benefit 
of the right-of-way is not appurtenant to or annexed to any 
land of the grantee.® 

At common Pau a right which was not appurtenant 


to any land of the grantee was termed an easement in gross. 
‘ 





hee (1868) 3 Ch. App. 306, 5310-311. 
15. See Collins, Land Titles in Saskatchewan, (1966) 


(Regina), 119, quoting a letter from a former Master 
of Titles to all Saskatchewan registrars. See also 
Gale on Easements (14th ed. 1972) at p. 5. ( 


(We Land Registry Act, R.S<B-C. 1960"%c2"208) 8. °24(1); 
Real Property Act, R.S.M. 1970 c. R. 50, 8S. 106(1). 


nes See below (p. 82) as to the effect of The Land 
Titles Act of both Alberta and Saskatchewan on the 


same point. 
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The grant of such a right has never been recognized by the 
courts in England or Canada as anything more than a personal 
contract between grantor and grantee. Dr. A.J. McClean, 

in an article entitled "The Nature of an Easement")? 
examines the old English cases©° which, he claims, provide 
avery flimsy basis for the courts' refusal to recognize 
easements in gross as interests in land. However, even 

Dr. McClean is forced to admit that modern law, both 


el and Canadian** 1s now settled, and that changes 


23 


if required must be by legislation‘. 


English 


19. (1966) 5 West Ont. L. Rev. 32. 
20% Ackroyd v. Smith (1850) 10 C.B. 164; Rangeley v. 





Midland Railway Co. (1868) 3 Ch. App. 306; Hawkins v. 
Rutter [71892] fe QBarooci. 








le Re Slavin's Indenture [1938] 2 ALLE.R. 498; Re 
Mevenporouph Park | 19561" Ch. 91341. 
Cle There is a wealth of Canadian decisions and dicta 


to the effect that an easement must have dominant tene- 
ment to exist as an interest in land. See Miller v. 
Tipling (1918) 43 D.L.R. 469, 483; also, Pitman v. 
ickerson (1891) 40 N.S.R. 20, 22; Prittie v. Toronto 
NS9eo md Os her 0 440 517-85 ri dicbDonaddewsn McDoucal) 
1897) 30 N.S.R. 298, 306-7; urdom V. mobinson 
(1899) 30 S.C.R. 64, 72; Hayes v. Hayes (1901) 40 
N.S.R. 320, 323; Ogilvie v. Cromwell (7904) 40 N.S.R. 
501, 502; Watson v. Jackson (1974) 31 0.L.R. 481, 
494: Naegele v. Oke (1916) 31 D.L.R. 501, 506; Conn 
Zostantos 5 Wr a ei/i/i,o1c / Othe Bee) Mee phonesto. 
v. West Vancouver (1953) 9 W.W.R. (N.S.) 468, 473; 
Re Toscano & Dorion (1965) 51 D.L.R. (2d) 298, 302. 


25. By way of comparison, the courts in the United 
States have not only recognized easements in gross as 
interests in land, but have also allowed them to be 
freely alienated. 
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b. A true easement 


In Re Ellenborough Park¢t the English Court of 


Appeal agreed that the following four characteristics are 
essential to an easement: 
1. There must be a dominant and a servient tenement; 


2. An easement must accommodate the dominant 
tenement; 


4. Dominant and servient owners must be different 
‘persons; 


4, <A right over land cannot amount to an easement 
unless it is capable of forming the subject 
matter of a grant. 

Despite the hopes expressed by nea eae that Canadian 
courts will not feel bound to follow the Ellenborough 
decision without question, it appears that the case has 
been accepted by the courts in Canadas? 

| In an effort to classify a pipe line right-of- 
way aS an easement, one must be able to attribute to it all 
four of the characteristics outlined above. The third 
requirement, that of different owners presents no problems, 
but the remaining three characteristics present problems 
which require some argument and which may. prove insoluble. 
First of all there must be a dominant tenement. Is it 


the well site, the pumping station, the refinery or some 


24. Re Ellenborough Park, Re Davies decd., Powell v. 
Maddison 11956] Cisuils 


25. McClean, supra, n.19, at 61. 


26. Temma Realty Co. v. Ress Enterprises Ltd. [1967] 
2 0.R. 614; Dukhart v. Surrey [1974] Paw wet. 402% 
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later point along the processing or distribution line ? 
The land on which a pumping station, owned by the pipe line 
company, is situated could perhaps qualify as a dominant 
tenement, and the lands through which the pipe line runs to 
that pumping station would qualify as the servient tenements. 
Lord Evershed's first requirement would accordingly be 
satisfied. However, his Lordship's second requirement was 
that the right should "accomodate and serve the dominant 
tenement and be reasonably necessary for the better 
enjoyment of that tenement"*’ While it is possible to say 
that a pipe line is "reasonable necessary for the better 
enjoyment of" land on which a anftnnestiare station is situated, 
it is ignoring the practical realities of the situation to 
say that a pipe line "accomodates and serves" a pumping 
station. In practice it is the pumping station that accomo- 
dates and serves the pipe line, maintaining the pressure 
to ensure the continued flow of pipe line products. 
However, if the party arguing that the pipe 
line a ee is an easement is to succeed in his 
argument, he must show that one of the vital characteris- 
tics of an easement is not that it "serves" the dominant 
tenement, but that it has a "necessary connexion" with the 
dominant tenement. Some support for-this argument might 
be gathered from the reference by Lord Evershed to 
"necessary connexion" or "nexus" at various points in his 


Lordship's judgment. However when his Lordship came to 





7. [1956] Ch. 131, 170. 
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pose the question to be answered in the case then before 
the Court of Appeal he did so in these terms: 

Can it be said, then, of the right of 

full enjoyment of the park in question 

which ... was, in our view, intended 

to be annexed to the property conveyed 

to Mr. Porter, that it accomodated and 

served that property ? 
It is submitted that this latter test is the one to be 
applied. To Recent to extract from the judgment in 
Re Ellenborough Park a test that can be applied to make pipe 
line rights-of-way easements is presumptuous, when that 
case did not involve pipe lines and the judges did not turn 
their minds to the problems raised above. All that can be 
said at present is that the problem of a right-of-way which 
is "accomodated and served" by another piece of land has 
not been raised for judicial determination. It remains 
very doubtful whether the common law as it presently 
stands will treat such a right as an easements” 

As far as well sites or refineries are concerned, 

a pipe line right-of-way would seem to "accomodate" or 
"serve" the land on which they are situated. In the case 
of the well site, the pipe line is necessary to remove 
the oil or gas once produced, while the refinery cannot 
function without the products, brought by the pipe line, 


which it was established to refine. However, use of the 


well site or refinery as the dominant tenement may present 





ao. This view is supported by the Institute of Law 
Research and Reform in Alberta. See their Report 
No. 12 on Expropriation, (1973), p.- 110. 
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practical problems of remoteness (does a pipe line right- 
of-way in Ontario still "accomodate and serve" a well site 
in Alberta from where the gas which it carries originated ?) 
In addition, where the lessee of the land on which the well 
is situated, the owner of the land on which the refinery is 
built and the pipe line owner who has purchased the right- 
of-way are all different persons, it would seem that 
neither the well site nor the refinery can be the dominant 
tenement. in Alfred E. Beckett Ltd. v. Lyons, Winn L.J. 
stateaS? 

I think it is an essential element of any 

easement that it is annexed to land and 

that no person can possess an easement 

otherwise than in respect of and in 

amplification of his enjoyment of some 

estate or interest 1n a piece of land. 

(emphasis added) 
It is clear that the owner of the dominant tenement and 
the owner of the easement benefitting it must be the same 
person. Accordingly well sites and refineries will usually 
be ineligible as dominant tenements. 

| In Re Ellenborough Park?? Lord Evershed M.R. 
explained the fourth condition to mean inter alia that the 
grant of an easement cannot involve the sharing or usurping 
of the servient tenement owner's proprietary rights. This 


condition seems to provide yet another obstacle to the 


classification of a pipe line right-of-way as an easement. 





29. [1967] Ch. 449, 483. 
30. [1956] Ch. 131, 176. 


ic £& 
~n , 
e Ds i 
~~. phen f 9: 
4 & é ' = amhe ia ja” 4 ” PB. 
er A * he 
=a ; wet’ | 4 ey 
a "4 P«t ra B42 Ge ij 
a * ~ «> 
&. 2 r ; «= 
+ * 
o.% (7 m 
240) Ou t 
4 at's - 
i et o.oo 
? ‘ a 
s 
. bp - ‘i 
ad = 
st . 
o> « gas. a 
, ; ( 
ri =. _ 
‘ Te, yy ate 
e bé 
« 
. f 
2 as 4 
‘ j } aes = 
= i 
Te e co 
a* bu 4 I 
P < 4 
ep 
> 
: ’ t%, J ral j ‘awe 
“ es Fe ir ~e j i f 
+} i \ i . is 
————— ° ae a. 
¢ 
. - --? At i { 
. ' 7 i 
LS ‘ - ene of if e; , - 
, uA eens * (erteac” tiny 
Sti seen: L So a 3 Agh 
* * 
. va a ety te a (09) 7" ’ » 
gt Ju joie eink 3 Pay OT Ov 
a 


is 2hPEeO MS aA yo 


: > - 
ancty) exegstomes 1° oT tof 






However, it is pointed out in Gale on Easements? | that 
underground pipes seem traditionally to have been excepted 
from the strict requirements of this fourth condition: 

Of the servient tenement so constituted 

the servient tenement owner is very nearly 

(and certainly of the space occupied by 

the pipe) deprived of possession; yet the 30 

validity of an easement of this kind is undoubted? 

However the little authority there is in 

Canada on the point has given rise to the suspicion that 
the Courts will not treat pipe line rights-of-way as 


easements, but as something more than easements, some form 


of corporeal hereditaments. 


ce. A Corporeal Hereditament 


In Re The Land Titles Act, Re Interprovincial 
Pa pes Line Company?” Procter, J.A. for the Saskatchewan 
Court of Appeal felt that the grant by the Crown to 
Interprovincial of "the right, licence, liberty, privilege 
and Basement” in the land in question for construction, 
operation, maintenance, etc. of one or more pipe lines, 
must include the right of the company to have the interest 


and use of the pipe lines and the space occupied by them 





oie Adens-eds 199 24-50. 


vee Citing Schwann v. Cotton [1916] 2 Che 459, 474 
per Warrington, led. 


33. (1951) 1 W.W.R. (N.S.) 479. 





10) 
remain undisturbea?t This amounted to an exclusion of the 
Crown (the grantor) from a part of the soil, and accordingly 
the true construction of the document was that it conveyed 
to the grantee "at least an estate in a portion of the 
substratum in which the pipe line was to be purieda"2? His 
Lordship cited various cases on tunnels and sewers by way 
of analogy2° 

However the use of the maxim quicquid solo 
plantatur, solo cedit to support classification of the pipe 
line as an interest in land has not gone unchallenged. In 
Commissioner of Main Roads v. North Shore Gas Go?! the 
majority of the High Court of Australia rejected the reaso- 
ning of an earlier High Court decision, North Shore Gas Co. 
ve Commissioner for Stamp Duties (W.S.W.)2° where it had 
been held that the pipes of a gas company, or the space 
occupied by the pipes, constituted an interest in land. In 
the later of the two cases the High Court pointed out that 


the maxim guicquid solo plantatur, solo cedit 1s primarily 
applied to determine the right of the owner of land to 





34. In fact in the document in question (as in all pipe 
line right-of-way grants) there was a clause prohibiting 
any form of disturbance of the subsoil by the grantor. 


Sos (1951) 4 WeWett. (N.S.) 479, 488-9. 

36. Metropolitan Ry. Co. v. Fowles {1893} A.C. 416; 
Toronto Corp. V- Consumers Gas Co. |1916] 2 A.C. 618; 
Kolodzi v. Detroit and Windsor Subway Co. [1937] eC. He 
5O3- 


37 - C196) ye te0 Cel. R118, 0127. 
38. (1940) 63 C.L.R. 52. 
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things affixed to or embedded in the soil. The presumption 
raised by the maxim is rebuttable, especially where a 
statute or an agreement empowers some person other than 
the owner to lay pipes in the soil and yet retain the owner- 
ship of the pipes once laid. In answer to the question, 
"Why should it be assumed that the exercise of a... right 
to lay and maintain pipes ... operates to vest in the 
donee of the power an interest in land in which the pipes 
have been laid ?", their Honours concluded, 
It does seem to us to result froma 

lawyer's inherent tendency to assimilate 

a oo category known to 
As a result their Honours decided that the right to lay 
and maintain pipes constituted "a right to occupy some part 
of the land in a very limited and special way", but did 
not amount to an interest in land. 

It may be possible to distinguish Commissioner 
of Main Roads v. North Shore Gas Co., as in that case the 
rights of the company were seriously affected by a statute 
which empowered the local municipality to require the | 
location of the pipes to be altered as it saw fit. In 
contrast note the emphasis placed by Proctor, J.A. on the 
effective exclusion of the grantor from a part of the soil 
in the Interprovincial Pipeline case. However it should be 
pointed out that Windeyer,J. was the only member of the 


High Court of Australia to use this reasoning, and it 





coe (49679-1207 CS L.RS 9118," 127. 
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remains a matter of speculation whether the reasoning of the 


40 


other members of the Court will influence decisions in 


future cases in Canada. 


2. Protection of the Grantee's Rights 


Apart from an academic desire for precise 
classification, what prompts this need to define the nature 
of the interest granted to a pipe line company 2? It goes 
without saying that the pipe line company will want to 
protect its interest in the right-of-way under The Land 
Titles Act t" Ors LS equivalent in other provinces. In 
Alberta, s. 71 of The Land Titles Act provides that a pipe 
line company may register the instrument granting a pipe 
line right-of-way and upon registration all the terms of 
the grant are binding on the grantee and grantor and on 
all their successors in title?© 


However another method of protection which is 


widely used in Alberta is the filing of a caveat? By Se 136 


40. Barwick, C.d.., McTiernan, Kitto, Taylor, Jd... 
44. R.S.A. 1970 c. 198. 

42. EEG. ea Sss Pl Ce). 

43 The caveat is the method of protection usually 


chosen, unless the pipe line company requires a large 
mortgage, in which case the mortgagee company may insist 
on registration under s.71. The most obvious advantage 
of the caveat is that no plan of survey has to be 
registered, so that the pipe line company is not 
committed to a certain location on the land to which 

the certificate of title relates. 
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of The Land Titles Act t+ a person claiming an interest 

in land may cause to be filed a caveat protecting his 
interest. Accordingly a precise definition of the nature 

of the interest granted to a pipe line company is required 
to determine whether a pipe line right-of-way is an interest 
in land that can be protected by caveat. 

If the grant is of a corporeal hereditament, 
then clearly this is "land" as defined in s. 2(11) of the 
Alberta Land Titles Acte? Similarly an easement falls 
within the definition of "land". Both these interests 
can therefore be protected by way of caveat ?© 

Finally, a pion line right-of-way is an interest 
in land if the statute providing for its registration makes 
it so. Thus The Land Registry Act of British Columbia? 
makes a pipe line right-of-way a charge on the land in 
favour of the grantee. By s. 2(1) of the Act a charge on 
the land is clearly an interest in land, and can therefore 
be protected by caveat under s. 209. 


48 


Lewis and Thompson state that a pipe line 


right-of-way in Alberta is an interest in land and cite 


in support Calgary Power Co. v. Copithorne.? However, in 


44 evenebandarities Act leR°S.5.0196becmaddbds si a50. 

45, Heme 1965. os. 115, 8.-203)% 

46. As to the filing of a caveat to protect a registrable 
easement see Rystephaniuk v. Prosken (1951) 3 W.W.R. 76. 

47 R.S.B.C. 1960 c. 208, s. 24(1). 

48, Canadian Oil and Gas, Vol. I, S. 51. 





49, [1959] S.C.R. 24, per Martland, J. at- 35-37. 
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that case Martland, J. referred to what are now ss.71(1) 
and 71(4) of The Land Titles Act as if these subsections 
themselves made a pipe line right-of-way an interest in 
land. It is respectfully submitted that if the right-of- 
way were not an interest in land quite apart from the Act 
(in other words if it were an easement in gross as discussed 
above), these subsections would not make such a right an 
interest in land. The subsections merely provide for the 
protection of rights by registration. They do not attempt 
to make such rights interests in lana2° If the common law 
position were to be held that pipe line rights-of-way are 
easements in gross, iiéerand Titles Act would have to 
include specific words abrogating the common law and 
transforming these hitherto purely personal rights into 
interests in land. In Saskatchewan, The Public Utilities 
Easements Act?" provides that a pipe line right-of-way may 
be registered. However s. 2(3) states that rights granted 
to a pipe line company are "in this Act termed easements". 
Nowhere are these rights created interests in land for the pur- 
poses of The Land Titles Act and in particular for the 
purposes of filing a caveat. 

It is submitted that neither the Alberta nor 


the Saskatchewan Act has any effect on the nature of the 


BOs Section 71(5) Land Titles Act (Alberta) provides for 
the registration of an instrument granting the right to 
use land as an airfield, which right is clearly an 
easement in gross (Gale on Easements, 14th ed., 1972, 
at 43) and not an interest in land. See also McClean 
(1966) 5 West. Ontario L. Rev. 32 at 40. 


2a Reo.0.. 1965 c. 124 Se 2(4). 
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interest granted to a pipe line company, which must be 
determined on common law principles quite apart from the 
Acts. While the decision in Re Interprovincial Pipe Lines?© 
seems to indicate classification of the interest as a 
corporeal hereditament, the matter is still open to some 
doubt. Until the question is firmly resolved, the filing 

of a caveat to protect the interest seems an unnecessary 
risk to take when another perfectly adequate procedure 


exists under s. 71 of the Alberta Land Titles Act or s. 


2(4) of the Saskatchewan Public Utilities Easements Act. 


De Mortgages 


Where the pipe line company requires capital to 
finance its investment it will often obtain it by means 
of a mortgage. The registration of this mortgage can cause 
some problems. If the right-of-way provides for rights of 
ingress and egress (and for practical purposes all rights- 
of-way do) then it will be registered against all the land 
on the relevant certificate of title. When the mortgage 
is registered, it is not apportioned between all the 
certificates of title to the lands through which it passes, 
but the full amount of the mortgage is registered against 
each certificate of title. On some farmers, who have 


achieved their life's ambition and paid off their own 





Dee (1951) 1 W.W.R. 479. 
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mortgage, the effect of discovering a twenty million dollar 
mortgage registered on their title can best be described 

as electric. It should be clearly explained to them 

before or at the time of the registration that their land 
is not the security for the mortgage. 

What is the actual security for the mortgage ? 
iC»2s clearly; not) the lana?? nor is it the physical pipe 
and equipment. Under s. 71(4) the mortgage must be of a 
right granted by the instrument registered under _s. 71(1). 
The right is to lay pipe line and conduct operations and 
it is this right that provides the mortgagee with its 
security. On default by the mortgagor company, the mortga- 
gee has the right to take over the pipe line operations or 
sell the same. 

Unless the right-of-way is registered under 
s.71(1), the mortgage cannot be registered under s. 71(4), 
since s. 71(4) requires "an instrument registered under 
s. 71(1)". Certainly the mortgage company can file a 
caveat ‘ protection of its interest, even where the pipe 
line right-of-way is itself protected by a caveat, but 
this is rarely done since the caveat can be more easily 
removed from the certificate of title (under s. 144, Land 
Titles Act) by notice and 60 days inactivity. As a result, 


the mortgage company will usually insist that the 





D360 Although if the corporeal hereditament analysis of 
the pipe line company's interest is accepted, that part 
of the land which is the pipe line itself will be part 
of the security for the mortgage. 
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right-of-way be registered under s. 71 and not protected 
by caveat, and where the mortgage is a large one, this 
practice is invariably followed. In addition, the mortgage 
company will as a rule insist that the pipe line company 
obtain postponement of any other encumbrance or charge on 
the land in favour of the right-of-way. 

Finally, at what stage can the mortgage be 
registered ? Under s. 71(4) the right-of-way must already 
be registered. Usually it is registered in the form of a 
general easement over the whole parcel authorizing the 
pipe line company to take a right-of-way of specified 
width the location of which is yet to be determined. 
Occasionally, the company requires a separate title to the 
right-of-way, and in these instances s. 78 (made applicable 
by s. 79) requires a plan to be filed, showing inter alia 
the area to be taken from each parcel of land. Normally 
a Similar plan is also submitted where a previously 
registered general easement has been reduced to a specific 
Me o4cway.< Where there has been no such reduction, or 
where it has not been registered, the security for the 
mortgage will be the company's rights over the general 


easement that it presently holds. 


B. GRANT OR EXPROPRIATION ORDER ~ THE DIFFERENCES 


1. Time and Money 


When the pipe line company has decided the 
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route that it proposes to follow, it must acquire the 
rights-of-way that 1t will need, It can either purchase 
the interests from the landowners or apply to the Surface 
Rights Board for an expropriation order. Invariably an 
attempt will be made to obtain a voluntary grant of the 
right-of-way. The process is much quicker than expropria- 
tion proceedings. Indeed the time difference will be 
further accentuated under the provisions of Alberta's and 
Manitoba's new expropriation legislation which will require 
a greater time to be allotted to the obtaining of .expropria- 
tion orders, and accordingly a greater amount of forward 
planning. There is nothing to prevent a pipe line company 
from obtaining voluntary grants of rights-of-way during 
or before its application to the Board (or Minister) for 
a construction permit. However should the company decide 
to expropriate, it must wait until it has a construction 
permit before it can apply for an expropriation order? 
Voluntary grants are also cheaper than 
expropriations, not because the prices paid for the land 
differ with the method of acquisition, but because the 
costs which the landowner may claim on being expropriated 
may add a substantial amount to the total cost of exprop- 
Yiation. These costs which are allowed by the new 
Expropriation Acts will be discussed more fully in 


Chapter VI. 





54. This is a requirement of all the provincial pipe 


line Acts: ; 
see Alta., ss. 42(1), 40(b); B.C. s. 16019) Man. (011) 


s. 16(1), (Gas) s. 27(2); Sask. S. ABAD 
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89 
2. Expansion within the Right-of-way?? 


It is worth considering at this stage the 
difference between a grant and an expropriation order in 
relation to future expansion, either by replacement of pipes 
by others with a greater capacity, or by additional pipe 
line or looping. In all cases the company will have to 
apply to the E.R.C.B. (in Alberta) for an additional 
permit or an amendment to the present one. Form D of the 
Schedule to the Alberta Act notes at the end of the 
specification sheet that a form is required for each size 
of pipe installed and for each change in maximum operating 
pressure. 

The modern pipe line right-of-way is as a rule 
drafted to give the company very wide powers. Under a 
typical granting clause, the landowner agrees to: 


Grant, Convey, Transfer and set over to 
and unto the Grantee, its successors and 
assigns, a right-of-way across, over, 
under, on and through the said lands to 
construct a pipe line or lines including 
all pipe or pipes, pumps, valves, drips, 
cleanout traps, meters, connections, 
cathodic protection apparatus, communica- 
tions systems, poles and other equipment 
and appurtenances that the Grantee shall 
deem necessary, which notwithstanding any 
rule of law or equity shall at all times 
remain the property of the Grantee even 
though attached to the land, together 
with the right, licence, liberty and 
privilege to enter upon the said lands 

in order to conduct surveys, construct, 
operate, maintain, inspect, control, alter 





De For a discussion of some of the problems that have 
arisen in this context in the U.S.A., see Ballew, 
Essements affecting the Oil and Gas Industry (1965) 16 


Malas .Gaseinste 271. 
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JU 
improve, remove, reconstruct, replace and 
repair the said pipe line or lines and 
the said appurtenances thereto. 
Even the legislative form of the grant of right of user 
in Manitoba (see the Schedule to both The Pipe Line Act 
and The Gas Pipe Line Act) gives such wide powers to the 
pipe line company2° 
Where the company has been granted a right-of- 
way in terms similar to those above, it can construct its 
additional or replacement line as soon as it obtains the 
Board's approval, without requiring any further permission 
from the landowner. However where the right-of-way was 
obtained by means of an expropriation order. at 15 not 
clear whether the company must apply once more to the 
Surface Rights Board to obtain another expropriation order 
relating to the second line. In. Home Oil Co. v. Bilben?? 
the Public Utilities Board held that since the compensation 
for a pipe line right-of-way was awarded on the basis of a 
complete taking (with no account taken of the residual 
value to the owner)?° the company was not required to pay 


any additional compensation (subject to payment for damage 


caused) since the landowner had already been fully compensa— 


ted. However, in Pembina Pipe Line v. Karbach?” the Board 





BOs Although the meters, valves and other equipment 
must actually be necessary rather than "deemed" to be 
necessary by the pipe line company. 


D7 « (1964) Unreported, P.U.B. See Lewis & Thompson 
eae igeteP oO. 


28. Citing In re Valley Pipe Line Co. (1940) 3 W.W.R. 145. 


29» Decision No. 71-8 of the Board of Arbitration, 28 


October, 1971. 
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of Arbitration considered a previous expropriation order 
by the Public Utilities Board which had given Pembina the 
"full and free liberty" to "lay,... take up, relay, maintain 
and repair «e. pipe lines for the purpose of conveying 
petroleum", Despite the reference to pipe lines in the 
plural, it was suggested by counsel (strangely enough, 
Pembina's counsel) and accepted by the Board that, notwith- 
standing the wording of the previous order, a further 
application had to be made to the Board. Compensation 
would, however, be merely nominal for this second "taking". 
With respect, acceptance of such a decision 
will merely lead to a wasting of the time of all parties 
concerned. In Home Oil Co. v. Bilben®? it was pointed out 
that the landowner had been fully compensated and that 
accordingly the company was "entitled to exercise those 
Peghnts as set out in its 1957 orders concerning the first 
taking without paying additional compensation". It seems 
totally unnecessary to have a further expropriation 
application at which the Board will only award nominal com- 
pensation. A company which is so permitted by the terms 
of its (first) expropriation order, should be entitled to 
add pipe line, within its existing right of way, without 
any claim for further compensation except for damage 
caused to the land by the operations. However in practice 


the Surface Rights Board's certificate of approval is 





60, (1964) Unreported, P.U.B. Lewis & Thompson, Vol. I, 
Dig. 220. 
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i 
restricted by the permit of the Energy Resources Conservation ae 
Board which only allows one pipe line. On an application for 

a second pipe line, the E.R.C.B. will require the company 

to "overlap" the ichaincemetaard The result of this policy 

is that the company is forced to go back to the landowner 

to acquire rights over the extra piece of land, or to 


expropriate if necessary. 


3. Registration of the Right-of-wa 


Finally, two further differences between a grant 
and an expropriation order can be seen in the provisions 
relating to registration of the right-of-way under The 
Land Titles Act. As already noted, the instrument granting 
the right-of-way may be registered by the pipe line company 
under so. 71(1), and it will be endorsed on the owner's 
certificate of title. Where the right-of-way is expropria- 
ted the company may register the certificate of approval 
from the Surface Rights Board under s. 18 of The Expropria- 
tion Act. The first difference appears in the event of 
failure to register the respective interests. In the case 
of the voluntary grant, failure to register has no effect 


on the contractual relations between the parties and the 





61. Instead of granting a permit within the existing 
right of way, it is the practice of the E.R.C.B. to 
grant a permit for a new right-of-way of which a 
certain portion only is part of the right-of-way 
already taken. Since some additional land must be 
acquired, the reasoning in Home Oi Viel coaeenenel Ss “noe 


applicable. 
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only danger is of a sale by the landowner to a bona fide 
purchaser without notice, which sale would cause the 
company to lose its interest in the land. In the case of 
failure to register the certificate of approval of the 
expropriation within 120 days, s. 19 of The Expropriation 
Act states that the expropriation shall be conclusively 
deemed to be abandoned, and any memorandum on the certifi- 
cate of title of the notice of intention to expropriate 
will be cancelled. 

The other difference arises in a situation 
woere an error in the Land Titles Office has caused the 
cancellation or omission from the certificate of title of 
the memorandum of the right-of-way grant or expropriation 
order. Where this error is followed by transfers of the 
land (bona fide transactions to purchasers for value), 
does the new owner of the land hold clear of the interest 
of the pipe line company ? Section 64(1)(g) provides 
as follows: 

64(1) The land mentioned in any certificate 
of title granted under this Act is, by 
implication and without any special mention 
therein, subject to ... 

(2g) any right of way or other easement 
granted or acquired under the provisions of 
anyehot-or law in force 1n the Province, 
(emphasis added 

Clearly an expropriation order once registered grants a 
right-of-way under the provisions of an Act in force in 
the Province, and the land across which the right-of-way 


lies will be subject to the right-of-way even if it is 


not endorsed on the certificate. However, where a 
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voluntary grant is concerned, the right-of-way has been 
granted under a contractual arrangement between the 
parties. Does the word. "law" in s. 64(1)(g) include the 
common law in force in Alberta ? If it does, then a 


right-of-way which is omitted from the certificate of 


title will nevertheless be implied by virtue of s. 64(1)(g). 


However, if it does not, the land will not be subject to 
the right-of-way, if that right-of-way is not endorsed on 
the certificate of title. 

The meaning of similar words was considered in 
various Lord's Day Observance cases in the 1920s and 1930s. 


In Cote v. Friesen? 


and in Re The Act to Amend The Lord's 
Day Act©? the Manitoba Court of Appeal held that the word 
"law" in the phrase “any provincial Act or law now or 
hereafter in force" meant the common law. Although the 
Court's decision in Re The Act to Amend The Lord's Day Act 
was affirmed by the Privy Council?* their Lordships refused 
to deal with this point of interpretation on the grounds 
that it ae not necessary for their decision. The courts 


65 


in Saskatchewan refused to follow the decisions,~ and in 


1940 the Court of Appeal in Manitoba, in R. v. Thompson°© 


62. (1921) 31 Man. L. R. 334. 
63. [1923] 3 D.L.R. 495. 
64. [1925] A.c. 384. 


65. In re Jorgenson[1923] 2 W.W.R. 600; Demchenko v. 
Fricke 6 ® ri 1096. ¥ 


66. [1931] 2 D.L.R. 282. 
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reversed its previous decisions in Cote v. Friesen and Re 
The Act to Amend The Lord's Day Act, and held that "law" 
meant something in an enactment and not the common law. 

in. in He Jorgenson®? MacDonald, J. provided 
another argument against interpretation of "law" as the 
common law namely that "one cannot speak of the provisions 
of the common law, or say that anything is provided by the 


nO and was 


common law". His Lordship defined "provision 
of the opinion that the term could not be used with 
reference to the common law. 

It is submitted that similar reasoning is 
applicable to s. 64(1) (eg) of The Land Titles"Act; so that 
the word "law" refers only to a statutory enactment. 
Accordingly a right-of-way which has been granted voluntari- 


ly cannot be implied under s. 64 in the event of its 


omission from the certificate of title. 





67. [1923] 2 W.W.R. 600. 


68. "Provision": Each of the clauses or divisions of 
legal or formal statement, or such a statement itself, 
providing for some particular matter; also, a clause 
in such a statement which makes an express stipulation . 
(Shorter Oxford English Dictionary, 3d ed., at 1609). 
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V. -~—«X~EXPROPRIATION 


The 1960s saw the first serious examination of 
expropriation procedures and compensation by any of the 
jurisdictions, provincial or federal, in Canada©? The first 
moves came from Ontario, which consolidated the various 
provisions relating to procedure into the Expropriations 
Procedure Act, 1962-310 In 1964 the Report of the British 
Columbia Commission on Expropriation was published, and 
this was followed by the Ontario Report on the Basis for 
Compensation on Expropriation (1967) and the McRuer Report 
on Procedure (Ontario 1968). The result of the two latter 
71 


Reports was The Expropriations Act of Ontario which has 
provided the basis for Federal and Provincial expropriation 
legislation across Canada. Five of the other nine 
provinces’ and the federal government’? have followed 
Ontario's lead and their Acts are basically similar. 


Alberta and Manitoba are among the provinces 


which have introduced the new-style expropriation 


69. See Todd, The Winds of Change and the Laws of 
Expropriation, (1961) 59 Can. Bar Rev. 542. 


7108 iis Ue 1962-3, Ce 43. 
1. S.0. 1968-9, c. 36. 
as Manitoba - S.M. 1970, c. 78; New Brunswick - 


S.N.B. 1973, c. 63, Quebec - S.Q. 19555 (Ceo. 
Nova Scotia - S.N.S. 1973, c. 7; Alberta - S.A. 1974, 
igo Ate 


WD. R.S.C. 1970, c. 16 (1st Supp.). 
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legislation. British Columbia, however, has still made no a 
changes to its legislation, at least none that affect pipe 
lines, while Saskatchewan has reached a half-way stage 
where its legislation is composed of some new-style 
provisions superimposed on an old-style framework. 

In British Columbia, the 1964 Report on 
Expropriation and a further study of expropriation by the 
Law Reform Commission in 1971 have not as yet brought any 
legislative change, with the exception of the amendment 
to The Petroleum and Natural Gas Act 497404 which came into 
effect on Ist July. The amendment introduced new compensa- 
tion provisions (s. 19(4)), but inedrtinwesmy these only 
apply to flow lines and service lines. As far as pipe 
line rights-of-way are concerned, the antiquated provisions 
of The Railway Act’? and The Gas Utilities Act/© apply. 

In Manitoba, the old Expropriation Act’? had 
set out different procedures to be followed and different 
methods of assessing compensation payable depending on 
whether the taking was by the Crown, a municipal corpora- 
tion or a private company. The new Expropriation act 48 


following the Ontario legislation, came into force on 





V4.6 Papeote 19745°¢..61% 

D6 Recess. Cw i960;%e. 2529 

18.6 eo o.C. 1900, Ce 164. 

vy Pocus 1970, ce E190. 

7O-* S.M. 1970, c. 78, as amended by Belle 1, Cen 7 os 


Beles yer1t. 29, and S.M. 1974, Ce 59, Se 736 
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4st January, 1971 and established one procedure to be foll- 
owed by all expropriating authorities and one method of 
calculating the due compensation. 

In Alberta, The Expropriation Procedure Act of 
4961°? had drawn together the various procedural provisions 
relating to expropriation, but it was not until 9th July, 
1974, following a Report by the Institute of Law 
Research and Reform,that comprehensive provisions relating 
to both procedure and compensation came into existence. 

The resulting statute, The Expropriation Act &° followed 
the Ontario and Manitoba Acts to a large extent and like 
the Manitoba Act provided one method of expropriation for 
all expropriating authorities instead of the procedure 
under The Expropriation Act, which had differentiated 
between expropriations by the Crown, municipalities and 
private companies. 

The situation in Saskatchewan is complicated 
by the fact that there are three different statutes, apart 
from The Pipe Lines Act, which could apply to expropriations 
by pipe line companies. It is necessary therefore to 
establish which Acts should be applied and which Acts by 
their very wording are not applicable to the pipe lines 
with which this thesis is concerned. In Saskatchewan, the 


Report of the Royal Commission on Surface Rights and 





79. R.S.A. 1970, c. 130. 
80. S.Aw1974, c. 27. 
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So 


Pipe Line Easements (The Friesen Report) resulted in The 
Surface Rights Acquisition and Compensation Act, 196821 
Judge Friesen in his Report recommended that the acquisition 
of easements for all types of pipe lines be regulated by 

one comprehensive statutec* However, as already discussed 
in Chapter III, The Surface Rights Acquisition and Compen- 
sation Act only applies to flow lines and service lines, 

and it has already been submitted that despite the accepted 
practice in Saskatchewan, pipe lines and gathering lines 

do not come under The Surface Rights Acquisition and 
Compensation Act. ‘As the legislation stands at present, 

the expropriation of land for pipe lines is regulated by 
three separate statutes: The Pipe Lines Act ©? The 
Expropriation act ?* and The Expropriation Procedure Act ?? 
en this Chapter and in Chapter VI, the expropriation 
procedure and the assessment of compensation as they are 
provided for under these Acts will be examined, and the 
procedure and assessment under The Surface Rights 
Acquisition and Compensation Act discussed by way of 
comparison. The Expropriation Procedure Act came into 


effect on Ist December, 1968, and, by virtue of s. 3(1), 





81. S28 196841 Con 73 

82. Report of the Royal Commission on Surface Rights 
and Pipe Line Easements, ch. 7, at pe 10. 

83. ie iw sie 1965, Ce 414-6 

84, Bo Oak. 1965, Ce 5. 

Ob. S.S. 1968, c. 21. It should be noted that The ie 
opriation Procedure Act does not (by virtue of s. 3(3)) 


apply to the Surface Rights Acquisition and Compensation 
Acc. 1968. 
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the provisions of the Act govern in the case of conflict 
With the provisions of any other Act. As a result, The 
Expropriation Procedure Act applies to all pipe line 
expropriations even though The Pipe Lines Act only makes 
reference to The Expropriation Act. Confusing as it may 
be to have three statutes relevant to a Single pipe line 
expropriation, it becomes far more confusing when the 
statutes are examined closely. Few difficulties arise 
when particular provisions of The Expropriation Act and 
The Expropriation Procedure Act are in obvious conflict - 
the latter provisions prevail. However, how great an 
effort must be made to read the eRe Acts together ? 

Must the provisions of The Expropriation Act which are not 
clearly overruled by provisions of The Expropriation 
Procedure Act be deemed to be still in full force and 
effect, or must The Expropriation Procedure Act be deemed 
to have repealed The Expropriation Act in toto ? 

It is possible for a later statute to repeal 
an earlier one by implication, and legal text-books cite 
many cases by way of example? However; Davey s"JSAS, 2n 


Re j i Titles ActieReriincoin Minine “Syndicate “Ltd. -v. Ro? 








86. See Maxwell _ on The Interpretation of Statutes, (12th 


@ae,, 1909, by PF. St. J. y, : 
thorough judicial examination, see the judgement of 
Chief Commissioner Killan in Grand Trunk Ry. Co. v. 
Robertson (1908) 39 S.C.R. 5060, 518-527. hief 
Commissioner's reasons were adopted by the Supreme Court 
of Canada (1908) 39 S.C.R. 506, 531- neon and upheld on 
appeal to the Privy Council [1909] A W525% 


87. Geen OG W.W.R. 145, 150-(B-C. CA.) 
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quoted from Beal's Cardinal Rules of Legal Interpretation, 


Repeal by implication is never to be favoured; 

and when the repeal is not express, the 

burden is on those who assert that there is an 

implied repeal to show that the two statutes 

cannot stand together. 

_ very affirmative statute is a repeal by 

implication of a precedent affirmative 

statute so far as it is inconsistent or 

repugnant thereto, and no further. 
The argument in support of an implied repeal of The 
Expropriation Act is as follows. Section 3(43) of The 
Expropriation Procedure Act lists certain statutes and 
expropriations to which The Expropriation Procedure Act does 
not apply. The Act must be presumed to apply to all other 
provincial legislation including The Pipe Lines Act and 
the three statutes which The Expropriation Act was origi- 


nally enacted to deal with?® 


The Expropriation Procedure 
Act prescribes a whole new system of expropriation and 

it is logical to assume that this new system will replace 
the previous system under The Expropriation Act. 

However, logic has not always been the 
determining factor in judicial decisions on the implied 
repeal of previous legislation, and judges have gone to 
some lengths to construe the earlier and later statutes in 
such a way Pret effect can be given to poth?? To take 


an example of a situation where effect could, if necessary, 


be given to both statutes: sections 27 and 28 of The 





88. The Water Power Act, R.S.S. 1965, ce. 52; The Water 
Prents Act, ROS. 1965, Ce 91; The Conservation and 
Development Act, R.S.S. 1965, c. 221. 


89. See Re Lincoln Mining Syndicate Itd. v. R. (1958) 
26 W.W.R. 145 and the cases cited in Maxwell, op.cit. 
at pp. 191-193. 
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Expropriation Act permit the pipe line company to apply 
for a warrant for immediate possession to enable it to 
go on the land before the final settlement of compensation?” 
The Expropriation Procedure Act does not abrogate this 
right, although s. 9(1), requiring notice before entry onto 
the land for survey and other purposes, presumably applies 
a fortiori to cases where the company takes possession for 
construction purposes. In fact s. 11(2) of The Expropriation 
Procedure Act makes express provision for the situation 
where the expropriation authority is allowed to take 
possession of the land before title thereto is vested in it. 
Accordingly the right to immediate possession may well 
have "survived" The Expropriation Procedure Act. 

It is submitted that the more logical view 
is to accept The Expropriation Procedure Act as providing 
anew system of expropriation which supersedes the previous 
System in its entirety, and that the failure to repeal 
The Expropriation Act was an omission on the part of the 
Saskatchewan Legislature. However, the courts have shown 
great resistance to similar submissions, and this writer 
Cannot presume to predict the decision of the courts 
should this eter come to trial. 

The two approaches to expropriation that are 
evidenced by the legislation of Alberta and Manitoba on the 


one hand, and by the legislation of British Columbia and 





90. i See also The Pipe Lines Act (Sask.), s. 18(3). 
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Saskatchewan on the other, are so fundamentally different 
that comparison in any detail would be meaningless. Instead 
what is proposed is to examine separately each approach 
comparing the provinces which have adopted the particular 
approach, and then to draw from this examination the major 
differences between the two approaches. The problems that 
have arisen or are likely to arise under the Alberta and 
Manitoba Acts will be examined in greater detail than 
many of those arising under the British Columbia or 
Saskatchewan Acts since it is anticipated that these latter 
two provinces will before long enact new expropriation 
legislation, in which case comments relating to Alberta and 
Manitoba may become relevant to the other two western 
BoOovinces. 

Finally in examining the expropriation legisla- 
tion it is proposed to deal with the two aspects of 


expropriation: Procedure and Compensation. 


A. PROCEDURE FOR EXPROPRIATION IN ALBERTA AND 
MANITOBA 


ts Notice of Intention 
a. Alberta 


Probably the major difference from The 


Expropriation Procedure Act 19617 is that, under the new Act, 


+ 





104 
parties with a registered interest in the land will always 
have a notice of the intended expropriation. The first 
step in the procedure is the Notice of Intention to 
Expropriate, filed by the company in the Land Titles 
Office (s. 8(1))?! and served on every registered or known 
owner or an interest in the land (s. 8(2)) ha on the 
Surface Rights Board (se 8(3)). The Notice of Intention 
is also to be published twice in the newspapers (s. 8(4)). 
The form which the Notice of Intention to Expropriate is to 
take is set out in Form 1 of The Expropriation Forms 
Regulations?~ 

Section 8 and Form Pay both silent as to the 
amount of land to be covered by a Notice of Intention to 
Expropriate.e. Can one notice be filed covering all the 
required rights-of-way for the proposed route, or should 
there be a separate Notice for’ the land to be taken from 
each separate parcel ? The Surface Rights Board prefers 
that there be a separate Notice of Intention for each 
title?> This will benefit the companies in two ways. First, 
the company will be able to deal more easily with the 
acquiring of land where some owners object. under s. 10 and 
916 Sections referred to in the text will be sections 


from the Expropriation Act of the particular province 
under discussion, unless the contrary is stated. 


91a. As to the means of service, see s. 65. 
92. Alte. ner. 1/75. 
93~ Paper presented by Mr. B.E. Langridge, Chairman of 


the Surface Rights Board, at the seminar on Expropria- 
tion, Edmonton, 5th December, 1974. 
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some do not. Secondly, in the event of a settlement 
between the parties before the expropriation proceedings 
have been completed by the Board, the company can abandon 
the expropriation with regard to certain parcels of land 
on an individual basis. However this requirement of 
individual Notices of Intention will cause the company 
added expense, and if the same requirement is made in 
respect of newspaper advertisement under s. 8(4), the 
added expense could be substantial. Section 8(4) begins 
"The Notice of Intention shall be published....", and the 
reference in the singular to the Notice of Intention might 
be taken to indicate that each Notice of Intention must be 
published separately. Where a pipe line company is forced 
to expropriate a large proportion of a long pipe line, the 
publication of a series of Notices of Intention could prove 
costly. It is believed, however, that the Surface Rights 
Board will not require publication of the full legal 
description to identify the lands in question, and that the 
newspaper publication of the notice can cover more than 
one parcel of land. This will save a great deal of adverti- 
sing expense. 

The contents of the Notice are prescribed by 
s. 8(5). Paragraph (g) requires a statement to the 
effect that a person does not have to make a formal 
objection under s. 10 in order to preserve his right to 
have the Board determine the amount of compensation payable. 
This is a totally separate right accruing under Part 2 


of the Act and is not dependent on an objection being made 
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to ne expropriation. In addition to the contents 
prescribed by s. 8(5), the Board has requested? that a 
precise plan of the land to be taken from each parcel be 
provided to each owner with the notice, and that the names 
and addresses of all the parties interested in the land to 
be. taken be provided as well. These requirements are now 


uD 


incorporated in Form 1 of The Expropriation Form Regulations? 
be Manitoba 


In Manitoba an expropriation is initiated by 
a Declaration of Expropriation Waech (under s. 3) must be 
made by the pipe line company and confirmed by the Cabinet 
before the company can exercise its powers of expropriation. 
Section 4(1) sets out the required contents of the Declara- 
tion (a description of the land, the interest to be 
expropriated and a reference to s. 16 of The Pipe Line 
Act (or s. 27 of The Gas Pipe Line Act), which gives the 
company the right to expropriate, once it has obtained a 
construction permit) ?° and Schedule B prescribes the form 


which the Declaration is to take. Once this Declaration is 


94. Poids. 
95. fice. Res.81/75. 
96. There is a difference between The Pipe Line Act and 


The Gas Pipe Line Act regarding the expropriation of 

land for compressor stations and similar equipment. 
Section 16(1)(b) of The Pipe Line Act merely requires 

the company to possess a construction permit, whereas 

s. 27(1) of The Gas Pipe Line Act requires an application 
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Siened by the Company, a notice of intended expropriation 
is filed in the Land Titles Office (s. 4(4)) indicating the 
land affected and that application for a confirmation 
order is pending. Section 4(4) does not require any further 
notice to be given other than the filing-of the notice of 
intention. However s. 2(1) of Schedule A gives the company 
30 days from the signing of the declaration to (a) serve 
notice on all the parties interested in the land (insofar 
as they can-be ascertained from the records at the Land 
Titles Office and the realty assessment roll), (b) publish 
notice of the intended expropriation in a newspaper, and 
(c) submit the declaration to the Cabinet together with 
proof of service and publication. Section 2(2) of 
Schedule A requires that the company inform the landowner 
of his right to object to the intended expropriation and 
inform him of where he may lodge his objection. 

In Manitoba, as in Alberta, there are no express 
directions as to the amount of land to be covered by a 
notice of intended expropriation or a declaration of 
expropriation. Section 4(4), dealing with filing of a 
notice of intended expropriation, refers to "lands" rather 
than "land" and requires the district registrar to endorse 
the notice on the certificates or records of title that 


are affected. It seems that the notice filed can refer to 





Continues from last page 


tovthe Pupiie Utilities Board, filing of plans and 
other materials before the Board, and the obtaining of 
a Board order. 
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the entire pipe line. While each landowner will receive a 
separate notice of the intended expropriation, s. 2(1) of 
Schedule A which requires newspaper publication of the 
intended expropriation only requires the company to 
"publish notice of the intended expropriation", a more 
general requirement than in s. 8(4) of the Alberta Act 
("The notice of intention shall be published") and one 
which would seem to be satisfied by one published notice 
covering all the land required for the proposed pipe line. 
The contents of the Declaration of Expropriation prescribed 
by s. 4(1) give the impression that a declaration refers to 
one parcel of land alone. Section 4(4), on the other 

hand, would seem to envisage a single declaration for all 
the lands to be expropriated by the pipe line company. 
However, when the role of the declaration is studied, it is 
clear that the declaration must refer to one parcel of land. 
Under s. 9(1) the Cabinet has power to confirm, refuse or 
modify the declaration. The decision will be made after a 
Peicraeration of each separate case with representation 
perhaps from each affected landowner. It will not be made 
in blanket fashion in reference to the whole project at once. 
Accordingly, a separate declaration must be submitted (and 
confirmed) for each separate parcel of land to be 


expropriated. 
2. Notice of Objection 
ae Alberta 


The holder of an interest in the land has 21 
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days in which to file an objection with the Surface Rights 
Board (s. 10(1)), stating inter alia the grounds of his 
objection (si 10(2)(c))...This Notice of Objection is to 
take the form prescribed in Form 2 of The Expropriation 
Forms Regulations?’ If there is no objection, the Surface 
Rights Board will proceed directly to the approving (or 
disapproving) of the expropriation (s. 11). 
It must be stressed that the owner under s. 10 
is only objecting to the expropriation itself and not to 
the compensation. It is only an objection to the expropria- 
tion itself that requires an inquiry under Part 1 of the Act. 
Note the use of the word "owner", as defined 
Ln Sis 4(i) 28 to limit the class of potential objectors to 
those with an interest in the land. In contrast, the 
Federal Expropriation Act allows any person to object, 
although to date that Act has proved somewhat less than 


satisfactory in its method of dealing with objections. 


7° Pos hee se 1/7, 5.6 


98. Section 1(i) states: 

Owner means. 

ees, a person registered in the land titles office as 
the owner of an estate in fee simple in land, or 

(ii) a person who is shown by the records of the land 
titles office as having a particular estate or an 
interest, mortgage or encumbrance in or upon 
land, or 

(iii) any other person who is in possession or 
Occupauton of the Tand’, or 

(iv) any other person who is known by the expropriating 
authority to have an interest in the land, or 

(v) in the case of Crown land, a person shown on the 
records of the department administering the land 
as having an estate or interest in the land; 
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be Manitoba 

An "owner" has 30 days in which to make his 
objections known to the provincial Cabinet, and s. 4 of 
Schedule A requires the same information to be included in 
written objections in Manitoba as s. 10(2) of the Alberta 
Expropriation Act requires in Alberta. The definition of 
"owner" in Manitoba's Expropriation Act (s. 1(1)(1)) is 
Slightly wider than the corresponding definition in 
Alberta's Act. In Manitoba, "owner" "includes ... any 
person who has any eState or interest in land ....", and 
covers a person who holds (for example) an unregistered 
encumbrance of which the expropriating authority is not 
aware. In Alberta, the holder of such an interest, not 
being registered (s. 1(i)(i)), nor known to the expropria- 
ting authority (s. 1(i)(iv)), is not entitled to object 
under s. 10 of the Alberta Act, but will have to hope that 
the Surface Rights Board, in its role as inquiry officer, 
will add him as a party to the inquiry on the grounds that 
he is a "person who appears to have a material interest in 
the outcome of the expropriation" (s. 14(9)(b)). 

In Manitoba, if no objection) is served on the 
Cabinet within thirty days, s. 4(1)(e) of Schedule A seems 
to give the Cabinet no alternative but to confirm the 
declaration (compare s. 11 of the Alberta Act). In fact 
this merely recognizes the practical realities of the 
Situation. If the Cabinet has approved the Po, ee eee Pe 


permit under s. 10 of The Pipe Line Act (s. 19 of The Gas 
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Ta 
Pipe Line Act) and there have been no objections to the 
Bre pemietion (apart from disagreement over compensation 
which makes voluntary grants of rights-of-way impossible), 
there exists no reason why the Cabinet would suddenly 


prevent the pipe line company from expropriating the required 


land. 


3. Appointment of Inquiry Officer by Attorney 


General 
a. Alberta 


When an objection is received the Surface 

Rights Board must immediately notify the Attorney General 
(s. 14(1)). Section 14(2) requires the Attorney General to 
appoint an inquiry officer within five days of being 
notified. Section 14(2) further provides that this inquiry 
officer shall not be "an officer or employee of the Crown 
or of any agency of the Crown". Section 14(4) however 
reads: 

Where the expropriating authority is other 

than the Crown or a municipality, the 

Attorney General shall appoint the Board 

to carry out the functions of an inquiry 

officer under this Act. 
The members of the Board, in performing their duties under the 
Act, are "employees of the Crown}' so that s. 14(4) is in 
conflict with s. 14(2). The only solution is to use the 


words in s. 14(4), "where the expropriating authority is 


other than the Crown or a municipality", to restrict the 
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application of s. 14(2) to cases involving expropriation by 
the Crown or a municipality, so that s. 14(4) applies in 
the case of expropriations by pipe line companies and 
overrules the latter half of s. 44(2)29 

Since s. 14(4) states that where the expropria- 
ting authority is anyone other than the Crown or a 
municipality, the Attorney General shall appoint the Board 
to act as an inquiry officer, it seems a waste of time to 
go through the procedure in s. 14(1) and (2) of notifica- 
tion and appointment. It seems logical for the Board to 
act immediately as the inquiry officer, and merely to 


inform the Attorney General of its actions. 
bv. lanitoba 


On receipt of an objection, the Cabinet formally 
requests the Attorney General to appoint an inquiry officer 
(Schedule A, s. 4(1)(b)). Under s. 4(2) of Schedule A, 
the Attorney General must appoint a suitable and independent 
person as inquiry officer, although no time is set down 
within which the appointment must be made (see s. 14(2) of 


the Alberta Act). 


99. Subsection (2) of s. 14 also seems inconsistent 
with subsection (3) which allows the Attorney General 
soeappolnvea chiefeinguiry offzcers vy This person on 
his appointment becomes "an official or employee of 
the Crown", and thus s. 14(2) is breached. The solution 
would appear to be to change the title of "chief inquiry 
officer" to "chief administrative officer" and thus 
avoid the potential confusion caused by using the term 
"inguiry.officer" and "chief inquiry officer" in 
consecutive subsections. 
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4. Notice of Inquiry 


ae Alberta 


Under s. 14(5) the Board sets a date for the 
(public) inquiry and notifies the company and all the objec- 
tors, who must be parties to the inquiry (s. 14(6)). The 
form of the Notice of Inquiry is prescribed by Form 3 of 


The Expropriation Forms Regulations. 
be. Manitoba 


Under s. 5(1) of Schedule A, the inquiry officer 
has seven days in which to fix a time and place for the 
public hearing. Notice of the hearing is published in a 
local newspaper, and the expropriating authority and all 
those who have served a notice of objection are notified 
separately as they are in Alberta, and in addition all those 
who have been served with a notice of intended expropriation 
are, in Manitoba, personally notified of the hearing. 
Section 6(1) of Schedule A makes the pipe line company and 
each person who has served a notice of objection parties to 
the hearing. It seems that any other persons (for example, 
those served with a notice of intended expropriation), 
who know of the hearing but have not served a notice of 


objection, must rely on the exercise of the discretion of 





4 Bite. Reow 1/75. 
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114 
the inquiry officer under s. 6(2)(b) of Schedule A, 


whereby they may be added as parties. 


See Leth Py: 
ae Alberta 


On the appointed date the inquiry is held, and 
under s. 14(8) the Board is to inquire into whether the 
proposed expropriation is "fair, sound and reasonably 
necessary in the achievement of the objectives" of the 
company. Sub-section 14(9) provides various guidelines for 
the conduct of the inquiry. The inquiry is not a forum 
for a discussion of general policy nor the merits of a 
project. What should be considered at the inquiry was 
stated in the McRuer Report:* 

The soundness and fairness of taking the 
particular piece of land described in 
the proposed expropriation plan.... The 
public interest and the interests of the 
owner must be considered. Evidence and 
comment on this issue, and on related 
issues such as the feasibility of the 
modification of the expropriation plan, 
or alternative sites or routes, or the 
taking of a lesser estate or interest in 
the land, should be relevant. 

There are two occasions where an inquiry will 
not be held although an objection has been made. Section 
13 permits the Cabinet to order that an intended exprop- 


riation proceed without an inquiry in cases where the 





26 At p. 1007. 
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land is urgently required and where delay would be prejudi- 
cial to the public, interest. «From a practical point of 
view it is very unlikely that a pipe line company will be 
able to persuade the Cabinet to act under s. 14. 

Under s. 9 the Board may dispense with an 
inquiry where it is of the opinion that the owner has 
already had, under the provisions of some other Act, 
"substantially the same opportunity to object to the 
expropriation as he would have had on an inquiry under 
[ithe Expropriation ihe tip lt When this provision was recommen- 
ded by the Institute of Law Research and Reform? the 
hearings before the Energy Peebirees Conservation Board 
were cited as specific examples of a situation where 
substantially the same opportunity to object had been 
afforded the landowner and where the Surface Rights Board 
might well dispense with the inquiry. If this was the 
intention of the legislature, it is respectfully submitted 
that the wording of the section as it now reads does not 
give effect to this intention. Section 9 expressly refers 
to a previous opportunity to object to the expropriation. 
Since the holding of a permit is a pre-requisite to 
expropriation proceedings and since an expropriation is not 
contemplated until the Notice of Intention to Expropriate 
has been filed and served, it is impossible to say that the 
Owner could have objected to the expropriation at the 


E.R.C.B. proceedings. Those proceedings allow objections 


Bs Recommendation #9, Expropriation Report, p. 20. 


lio 


te ht pe os nidijaege= a 25 wanes sett 


ati wes Sa Resco oyu 


























+08 binow yetal mage hous — ~ha | 
Loon nq % ard. paneigce..~ orkdeltie 


. a 


7. 
7 ia. 





v = ib f 
ek - 4 
<' F ‘ of i Tuna ees 
o. air od * ay. 8 each? ty vA ae. m 
' e 
eee ate ie) ee Sefiand “it 2 yy “7 
Kamut odd | , 4 euat 
Fall bes —_ ot BE asus 
i + i . -* 
\ iG ® { yi oT ; rg 
. , a ] 4 "eB 
\ 4 My 
, 20, Oe % biwaw. Gi & 
. \ oom \eosie 
f c 3 o By" sf « oe ee oe o 
UZ fet 
ir 2 4 hea patel. Oly, eroled 4 
; : 
. i;insaqe as Baa38, 
: ey 
ids dy keboastdgue agen od? Loakty 
7 ‘| 
7 4; . 7 — 
bes Fe . sono at pea 
Wald oxy ‘ iw escacgipw Ss an 
<< aeee See ay ; +. i Oey, “ Sa 
5 / ; heel 
aries) Ef 1Aey een eh 1) 3. AD dee — 
: _ and ss ' ,'d 
M4 r fy: end 26 — 
i d " i 
C ry o i jd 5 2 ] 4 * Fa oii 
‘6 Lad “ ‘ y 
» bon : et . tal { wa iy TOg, 30 ages ad 
ary = , ath ie Sani si ie auaiaes ‘ ® - 
7 . ‘ . rr | 
at sehr stnee-92G 6 4 rimiog @& i> 34 wae Bias 
: 3 Rare: 
- an) Pees airy ee ayes Cae Om san thseowig. SOiaae 
bere ce | iy 
a : “ 1 =" Te 
Kt spade et aoe E qu seteo® aby figau " ” 
pe - 7 


write agiemgee mil, oo tee 


va ali 


7 
: 7 


pests 


> 


ee 


solely to the general route of the pipe line, and, as has 
been already shown, the landowner very often does not have 


a chance to object to the granting of the permit at all. 
be Manitoba 


Section 6(2) of Schedule A sets out the powers 
and duties of the inquiry officer. The purpose of the 
public hearing is similar to that in Alberta, viz., to 
determine whether the intended expropriation is "fair and 
reasonably necessary for the achievement of the objectives 
of the expropriating geo by liked 

Section 9(7)(a) of the Act gives the Cabinet 
power to confirm the pipe line company's declaration 
without providing for an inquiry, if it is deemed "necessary 
or expedient to the public interest". As already stated, 

a pipe line company is unlikely to be able to persuade the 
Cabinet to exercise this power. The Law Reform Commission 
of British Columbia, in its report on Expropriation in 
4971 reported that the dispensing power had not, as far 

as the commissioners were aware, been exercised in Manitoba 
in the first year of operation of that Province's Act, nor 
had the power been exercised by the Federal Government in 
the 18 months during which the Federal Expropriation Act 
had been in effect. The Ontario Government only exercised 


the power five times in the two and a half years following 


4. At p. 94. 


1ib 























Shy: oP 


iG 
sien forecoy ot 2 ar 
ff >ovoda vbaetLe nsed 


-o do o¢ Sanetiors © 7 


s 
_ 


— 
"ry 


to. aetius DOG 
rinsed ofidadr 4 


‘4 vedsedw eninvedeb 


¥ 
oq yidasosset = 
3 havtye) Say ae 


—_— 7 ~— a 


4 Ca 4 


J a i903 Of OMGR 
ivorq toma iwe 
lass heqxe na 
9 oll eqeg a 
axe of con edea! 
00 dearer 
bog Ogee *rver 
euteutoo erie 
Tot, J ehh ey 
7 


2 wes <o veg tewog pay 

a 
pe iOonwe Shite nana er 
ge: 


4 @ aye, 
+ autre ME 200" 


ied wis ne wete evit 


the introduction of the new legislation, and none of those 
cases involved oil or gas pipe lines. In fact in most 
cases the expropriation had been considered by the Ontario 


2 


Municipal Board at an earlier stage 


cwwCosts:‘of ‘the Inquiry 


The provisions in the provincial Acts relating 
to the costs of the inquiry differ widely. In Ontario, 


7(10) of The Expropriations Act® 


permits the inquiry 
officer to recommend to the approving authority that the 
expropriating authority pay a party to the inquiry a fixed 
amount (maximum $200) by way of costs. 

Manitoba's provision, s. 4(43) of the Schedule, 
only provides for the remuneration of the inquiry officer, 


to be paid by the expropriating authority, but makes no 


mention of the costs of the parties. 


In Alberta, however, s. 14(10) of The Expropria- 


Bion Act states: 


The reasonable costs of the owner in 


he The Law Reform Commission (at p. 94) gave one exam- 
ple of the use of the dispens sing power in Ontario: 
In one particular case the inquiry provision was 
dispensed with where an easement was required 
across an owner's property to hasten the installation 
of water mains in order that an old age home could 
have adequate sanitary and fire protection at the 
earliest possible moment. 
It is unlikely that a pipe line company could provide 
evidence of this type of urgency. 


6. R.S.0. 1970, c. 154. 
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connection with the inquiry shall be paid 

by the expropriating authority unless the 

inquiry officer determines that special 

Circumstances exist to justify the 

reduction or denial of costs. 
iMemwordine of 6..°14(10) is similar to that used in s. 
37(1), dealing with costs incurred in determining compensa-— 
tion, and it is proposed to leave discussion of these costs 
and especially what are "reasonable" costs, until later in 
this thesisé 

One important effect of s. 14(10) of the 

Alberta Act is that an owner can receive all of his costs 
of the inquiry (so long as they are reasonable)® On the 
other hand, in Manitoba an owner cannot obtain his costs 
of the inquiry, while in Ontario he is limited to $200. 
In neither Province can an owner recover inquiry costs 
under the compensation provisions of the Act? Since any 
costs recovered under these provisions must have been 
paid for the purposes of establishing the amount of 
compensation due. An earlier inquiry to determine the 
necessity of the expropriation is not held for the purpose 


of establishing the compensation to be paid. Accordingly 


the pipe line company is not liable for the costs 


a eat te COs 


ae In contrast to the Recommendations of the Institute 
of Law Research and Reform who recommended (at p. 31 of 
the Report) that the expropriating authority should not 
be liable for the owner's costs of the inquiry. 


9. Pitisstle 70, c..78, se 44; R.S.0. 1970, ¢.. 154, 
= no 
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Section 14(10) preserves for the landowner in 
Alberta the right to his reasonable costs of this initial 


inquiry. 


Oesemepont of. the. Inquiry.Officer 


S20 Le rca 


~Where, as in the case of pipe line expropriations 
in Alberta, the Board is both the inquiry officer and the 
approving authority (under s. 17), the two roles tend to 
become merged, in practice at least. These will be 


discussed under the heading "Certificate of Approval" below. 
Dees llanitoba 


Section 8 of Schedule A requires the inquiry 
officer to make and deliver his written report within 30 
days of his appointment. His report is to contain a 
summary of the evidence and the arguments of the parties, 
his findings of fact, his opinion on the question before 
him, and on anything else he considers to be in the 
public interest! 


One problem that arises in following a strict 


1s Peloquin v. Junction Creek Conservation Authority 
[1973] 7 O-R. 258. | 


atl Compare s. 15(1) of the Alberta Act. 
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interpretation of Schedule A, is that, if an inquiry 
Obzicer does nou present his report within thirty days, he 
has within the terms of s. 7 of the Schedule failed "to 
carry out his duties in accordance with this Schedule". 
Under s. 7 of Schedule A his appointment must be revoked 
immediately and another inquiry officer appointed. There 
would seem to be no possibility of extending the time 
allowed by applying to a judge under s. 23(1) of the Act 
itself, since this section specifically excludes from its 
operation time limits set in Schedule A. If another inquiry 
officer is appointed, can he present the report that his 
predecessor would have presented, or must there be another 
inquiry, thereby putting back the date on which the pipe 
line company may take possession by as much as another 30 
days ¢ In the light of s. 8 of Schedule A, which requires 
Pucminduiry Ofticer in-his report to set forth "his 
determination of the facts" and "his opinion on the question 
in issue" as well as other matters, it is submitted that 
he is precluded from presenting a report compiled by another 
person. To be able to determine the facts or present his 
own opinion, the new inquiry officer will have to hold 


another inquiry. 
7. Certificate of Approval 
ae Alberta 


Whether there are objections or not, the 
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Surface Rights Board must grant a certificate of approval 
before the company may take possession of the land and 
begin construction. Where the Board is acting in its two 
roles, as inquiry officer and as approving authority, it 
must make a decision (approval, disapproval or modification) 
within 60 days of its appointment as inquiry officer, 
giving written reasons to all the parties /© 
The certificate of approval is given in the form 
prescribed by Form 4 of The Expropriation Forms Regulations /° 
and when given can be registered at the Land Titles Office 
by the company (s. 18(1)). Registration vests in the 
company the title to the interest in the lands specified in 
the certificate! In the event of failure to register 
within 120 days of the filing of notice of intention, the 
company will be conclusively deemed to have abandoned its 
expropriation. The certificate of approval can be varied, 
even after registration, if the variation is minor and 
within the parcel from which the land was expropriated, 
and if the owner is not prejudiced by the variation. 


The Chairman of the Surface Rights Board has 


stated that certain requirements will have to be met before 


vies SrA wl o74ee cree yee 97¢3)% 
ADs AYta. Reg. °1/75. 
14. The time at which the title vests may be important 


in determining market value. In Farlinger Developments 
Ltd. v. Borough of East York Gilera st 
the failure to obey the provisions of The Expropriations 
Act prevented the title to the lands vesting in the 
expropriating authority, and the market value of the 
lands was assessed as of a date four years after this 


first attempt at expropriation. 
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the Board will issue a certificate of approval: |? 


There must be (i) a plan filed and numbered 
in the appropriate Land Titles Office; (ii) 
a permit issued by the appropriate authority 
under the relevant authorizing Act; (iii) 
an express request in writing from the 
expropriating authority for a Certificate 
of Approval; and (iv) evidence satisfactory 
to the Board showing all the persons having 
an interest in the lands to be expropriated. 
The plan is necessary so that the exact 
location of the lands expropriated can be 
determined and identified in the Certificate 
of Approval. The permit is required so that 
the Board can be satisfied that the "works" 
for which the expropriated lands are required, 
have been authorized. The request for the 
Certificate will indicate that no negotiated 
settlement has been reached, and the evidence 
of interested parties will provide the Board 
with a list of the persons who may ultimately 
be entitled to compensation. 


be. Manitoba 


The equivalent of the certificate of approval 
is the order by the Cabinet confirming the declaration 
submitted by the company. Section 9(1) of the Act states 
that the Cabinet may confirm, refuse or modify the declara- 
tion. Reasons for the decision are only given where the 
order is not in accordance with the opinion of the inquiry 
officer (s. 9(1) of Schedule A). Section 9(4) requires 
the Cabinet's order to be made within 120 days or the 


declaration is deemed to have been refused. 





plate Langridge, supra, n. 93, Dp. 104, 
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Similar registration procedures follow a 
confirming order as follow a grant of a certificate of 
approval. The pipe line company is given 14 days within 
which to register the declaration and the confirming order 
(s. 10), and such registration vests title to the expropria- 


ted lands in the company. 


ce The Approving Authority 


In Alberta, the approving authority for 
expropriations by pipe line companies is the Surface 


Rights Board (s. 7(c), Expropriation Act), while in Manitoba 


the approving authority is the Cabinet /© 


The McRuer Report stated: |? 


eee(T)he power of expropriation is such 
an infringement on civil rights that 
jealous and vigilant attention should 
always be given to the question of upon 
whomit should be conferred... The less 
responsible to public opinion a 
particular body may be, the more 
reluctantly should the power of : 
expropriation be conferred on it. The 
Same principle should dictate the 
choice of the approving authority. 


As well as the McRuer Report, the Report of The Law Reform 


18 


Commission of British Columbia and the Report of the 


Institute of Law Research and Reform in Alberta l2 both 
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recommended that all expropriations be subject to the 
approval of a politically responsible person or body, such 
as the Cabinet or a particular Minister or a municipal 
corporation. 

The Surface Rights Board is not an elected 
body; its members are appointed by the Minister of 


20 and 


Agriculture under s. 3 of The Surface Rights Act 
retain tunelr positions indefinitely, or, more correctly, 

at the pleasure of the Lieutenant-Governor in Council. 

There is the danger, implied in all the Reports on 
Expropriation, that such a Board will be less responsible 

and less responsive to public opinion. 

The decision to approve a pipe line project and 
the expropriation of land therefor is basically a political 
decision. It is submitted that approval by a Minister of 
the Crown or by the Cabinet as is required in Manitoba, is 
preferable to the present system in Alberta. Approval by 
the Cabinet or a Minister would ensure that a body or 
person, accountable politically to the electorate, will 
take the responsibility for every expropriation. In addition 
it allows a review of the recommendations of the Board in 
its role as inquiry officer which is essential where 


objections to a project have been lodgea®' It may well be 





BO. tte loye nc. 91. 


Aas See Walters v. Essex County Board of Education [1971] 
4 O.R. 346 (Ont. H.C.) for an instance where the 
recommendations of the inquiry officer were not accepted 
by the approving authority. 
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that the Cabinet will be no more responsive to public 
opinion than an appointed Board (except perhaps at election 
time with regard to large proposed projects), but in the 
case of expropriations for pipe lines where the Board is 

at present both the inquiry officer and the approving 
authority, review of the decision by Cabinet seems prefera- 
ble to the inevitable rubber-stamping by the Board of its 


own decision. 


8. Possession 

Under s. 36 of The Expropriation Procedure Act’ 
the accepted practice in Alberta was for the pipe line 
company to apply to the Surface Rights Board, or its 
predecessor, for an interim order of expropriation which 
would allow the company to begin construction of the pipe 
line at once. The application would often be made ex 
parte, although the Board could require notice to be given 
to interested parties, and the application would be accom- 
panied by a deposit of a sum of money that the Board 
considered sufficient to cover any amounts found to be 
payable to the landowner. Notice of the interim order. once 
granted was sent to all persons known to have an interest 
in the land. 


A similar procedure was available in Manitoba 


Be. RoS.ke1070, c, 130. 
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until Ist January, 1971. Section 56 of the old Expropriation 
Act©? allowed a pipe line company to apply to a judge for 
leave for immediate possession. Section 56(2) required ten 
days previous notice of the application to be given to the 
owner of the land to be taken, and a deposit sufficient to 
satisfy the judge's estimate of the likely compensation and 
costs of arbitration. 

In theory the interim orders made by the Board 
in Alberta:‘could be rescinded when a final order of exprop- 
riation was made under s. 35 of The Expropriation Procedure 


24. 


Act. However the practical realities of the situation were 


explained by Clement, J.A. in Dome Petroleum Ltd. v. Swan 


Swanson Holdings Ltd. 2°? 


When an interim order is made giving a 
right to enter for the purpose of construc- 
ting a pipe line, and the pipe line is then 
constructed, it is not practical to propose, 
as is done here, that the Board could 
subsequently, on an application for exprop- 
riation under s. 45, hear evidence that 
would lead it to conclude that the pipe 

line should be located at some other place 
in the interests of the landowner. 


The same reasoning would no doubt have applied under the old 
Expropriation Act in Manitoba. 

However, the new Expropriation Acts of both 
Provinces have done away with the interim order or immediate 


possession procedure. Both Acts require at least the 


oe R.S.M. 1970, c. E190. 
O4. See Expropriation Procedure Act, s. 36(7). 
25. [1971] 2 W.W.R. 506, 511. 
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completion of the inquiry procedure and the vesting of title 
to the land in the company before possession of the land may 
be taken. 

Tiealverta. Ss. 62(3)(a) of The eae ion Act 
requires the company to serve a notice of possession on the 
occupants of the land to the effect that it requires the land 
on a date seven days from the date of registration. In addi- 
tion, s. 63(5)(b) ensures that the proposed payment offered 
by way of compensation has been paid before the company can 
take possession. The form of the Notice of Possession is pres- 
cribed by Form 7 of The Expropriation Forms Regulations‘? 

In Manitoba, once the company has registered its 
declaration and the confirming order from the Cabinet, it may 
require possession of the land (s.20(1)). A notice is served 
on both the owner and occupier of the land and ten days notice 
must be given (s.20(2)). It should be noted that the offer of 
compensation only has to be made (in writing) to the owner be- 
fore possession may be taken in Manitoba (s.16(1)). Payment 


od 


of the amount is not a pre-requisite as in Alberta. 


eos Aiud. HeG@en.|/ 79. 


rau e The difference will only be of any significance in the 
case where a landowner refuses to accept the proposed pay- 
ment (unlikely, now that the Act provides that acceptance 
of the proposed payment is without prejudice to any further 
claim). In Manitoba, the company, having made the offer, 
can take possession and begin construction. In Alberta, 
however, s. 62(5) insists that possession may not be taken 
until the proposed payment has been made, unless leave of 
the Court is obtained. In Alberta, therefore, when faced 
with a stubborn landowner, the pipe line company would 
have to make an application to a judge of the Supreme Court 
for an. order allowing it to take possession. 
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B. PROCEDURE FOR EXPROPRIATION IN BRITISH COLUMBIA 


AND SASKATCHEWAN 


1. British Columbia 


28 


Section 17(1) of The Pipe-lines Act gives 


a company that has obtained a construction certificate the 


right to appropriate land for its pipe line. Section 17(2) 


states: 


The manner in which, and the terms upon 
which, the company may exercise the right 
to take and appropriate of any lands or 
interest therein shall be 


(a) in accordance with the terms of any 
agreement effected between the com- 
pany and the owner of such land, 
other than Crown land, or any interest 
therein; 

(b) in the absence of any such agreement, 
as set forth in this Part. 

However, Part IV of The Pipe-lines Act refers only to the 


Railway Act©? 


and makes no provision for an inquiry into 
the reasonable necessity of the taking, nor for any 
separate approval of the expropriation ceeelte Once the 
certificate has been granted by the Minister of Transport 
and Communications, the landowner cannot challenge the 


taking of his land, and can only dispute the amount of 


compensation payable. Any challenge to the expropriation 


28s Rwoebave 1900, Ce, cot. 
29. Reve eusm JOU, Ce. 2c9. 
AU. Compare s. 6 of The Mines Right-of-Way Act, R.S.B.C. 


1960, c. 246, which requires the approval of the 
expropriation itself. 
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aeeas must come at the earlier stage under s. 12(4)(e) of 
The Pipe-lines Act, when the grant or refusal of a construc- 
tion permit is being considered. The Gas Utilities Act?" 
provides a procedure for expropriation by gas utilities 
(which by virtue of s. 2 of the Act includes gas pipe line 
companies) and provides a system of arbitration to determine 
compensation. In practice, however, gas utilities do not 
expropriate under The Gas Utilities Act, but rather under 
The Pipe-lines Act. 

The expropriation procedure in The Railway Act 
begins when the pipe line company deposits its plan, 
profile and book of reference, approved by the Minister 
of Transport and Communications under s. 11 of The Pipe- 
lines Act, in the proper Land Registry Office. 

Section 50(1) of The Railway Act goes on to 
provide that ten days after the deposit of the plan, 
profile and book of reference, and having published a 
notice concerning the deposit in newspapers in the areas 
through which the pipe line will pass, the company may 
approach the landowners to be affected and negotiate the 
compensation due. ‘This provision can surely have no 
application to pipe line companies. It cannot seriously 
be suggested that s. 50(1) prevents the companies' agents 
from negotiating voluntary grants by the owners of 
rights-of-way across their land, and yet this is what the 


subsection purports to do. If "After the expiration of 
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Pda from the deposit ..., application may be made to 
the owner ..." is supposed to mean that no negotiations may 
be carried on before ten days have elapsed (let alone before 
the deposit of the plans etc.), then it is submitted that 
much clearer language must be used to take away the 
company's right to freedom of contract. If the landowner 
and the company agree on the price to be paid for the 
right-of-way, it is submitted The Railway Act as a whole, 
let alone s. 50(1), has no application, since there is no 
question of expropriation of interests in land. 

If there is no agreement on the amount of 
compensation payable, then there will have to be an 
expropriation, but then s. 50(2) and. not s. 50(1) will 
apply. The procedure followed for the determination of 
compensation will be discussed under "Compensation"? 

Under s. 73 of The Railway Act, the company 
only has a right to take possession of the expropriated 
land when it has made payment of the compensation awarded 
or has paid the same into Court pursuant to s. 69. 

However ss. 75 and 76 provide a procedure similar to the 
procedure under the old Alberta and Manitoba Acts, for 
immediate possession of the land. The company must 
satisfy the judge to whom it applies that immediate 
possession of the right~of-way is necessary to carry on 
pipe-laying operations with which the company is presently 
ready to proceed. Section 76(a) requires the company to 


give to the landowner ten days notice of its intended 
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application for a warrant for immediate possession. Under 

s. 76(b), security must be paid into Court sufficient to 
cover the judge's estimate of the compensation payable 

and costs, and at least half as much again as the amount 
offered by way of compensation. Once the judge grants the 
warrant, the company begins construction and the compensation 


remains to be agreed upon or determined by an arbitrator. 
2. Saskatchewan 


Until the enactment of The Expropriation 

Procedure Act?? the system in Saskatchewan of expropriation 
of land for pipe lines was very similar to the system in 
British Columbia, with one important difference. Whereas 

in British Columbia the company was, and still is, required 
to give the landowner ten days notice of an application for 
a warrant for immediate possession, in Saskatchewan s. 18(3) 
or The™Pipe Lines Act?* provides as follows: 


The manner in which (and) the terms upon 
which a permittee shall enter upon and 
use any land, ... , or interest therein 
shall be as set forth in any agreement 
effected between the permittee and the 
Owners or the land, ... , or any interest 
therein; provided that in the absence of 
any such agreement the permittee may, 
without the consent of the owner, forthwith 
enter upon the land and proceed with the 
construction of “the pipe line thereon” and 
do all things reasonably necessary or 
incidental thereto. 


Dos emer 190; “Cee le 
34. R.oS.5. 1965, ce. 413. 
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Although the sub-section contemplates an agreement being 
reached between the owner and the pipe line company, it 
does not require an attempt to reach agreement before a 
company may enter the land. The words "in the absence of 
any such agreement” do not mean "following an unsuccessful 
attempt at agreement", but are wide enough to include the 
case where there has been no attempt at agreement. 
Section 5(1) of The Expropriation Procedure Act expressly 
exempts the expropriation of easements from its requirement 
that a reasonable effort be made to purchase the land 
required before expropriation proceedings are commenced. 
Accordingly before 1968 the first warning a landowner 
might have of the commencement of construction might have 
been the arrival of the pipe line company's construction 
team on his land. 

The enactment of The Expropriation Procedure 
Act has not abrogated this right of the company to take 
immediate possession of the land required, although s. 9(1), 
which Meatines notice to be given to the occupier of the 
land before the expropriating authority enters for 
surveys, sampling and similar activities, surely applies 
a fortiori where land is to be taken. 

The provisions of The Pipe Lines Act and The 


39 


Expropriation Act made it clear that the only issue to 


be determined was the amount of compensation payable: 


356 ROS saee 1965, &c 9568 
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there was no inquiry procedure to determine the reasonable 
necessity of the proposed taking. Section 7(1) of The 
Expropriation Procedure Act gives any person with an 
interest in the land the right to apply to the Public and 
Private Rights Board for a review of "the route, situation 
or design" of the pipe line. As already explained, unless 
an injunction can be obtained to prevent construction, this 
right may be of little practical use?© However, if 
construction has not begun or can be prevented, this right 
to apply for review may have some value not only because 
of the greater likelihood of positive action by the Board 
but also because of the additional bargaining strength the 
owner may have in negotiations with the pipe line company. 

The procedure to be followed under The Exprop- 
riation Procedure Act begins with the notice of possession 
(s. 11(2)) which is to be filed in the appropriate Land 
Titles Office immediately possession is taken. From the 
wording of s. 11(2) it is clear that a separate notice 
of eeeees ton is required for each parcel of land. Upon 
filing of the notice of possession, a note is made thereof 
on the certificate of title to the relevant land. 

Within one year of possession, the company must 
file a declaration of expropriation and a plan of survey 
in accordance with s. 10. The declaration follows Form B 


of the Schedule to the Act, and provides specific information 


36. See again the comments of Clement J.A. in Dome 
um Ltd. v. Swan Swanson Holdings Ltd. [1977] 
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on what land is being expropriated, in contrast to the no-. 
tice of possession which only provides general details as 
to the extent of the interest taken. 

Sections 11(1) and 12 provide that the interest 
in land vests in the expropriating authority upon the 
filing of the declaration of expropriation. When taken by 
themselves, these two provisions are in conflict with the 
provisions of The Pipe Lines Act (s. 19(4)) and would be 
expected to prevail. However s. 11(5) of The Expropriation 
Procedure Act states that, 

Notwithstanding this or any other Act, 

an easement registered under The Public 

Utilities Lasements Act or pursuant to 

The Pipe Lines Act with respect to a 

pipe line shall not vest in the exprop- 

riating authority unless a declaration 

of expropriation filed pursuant to 

section 10 or to this section expressly 

states that such easement is thereby 

expropriated. 
Under s. 19(4) of The Pipe Lines Act, when an award fixing 
compensation under The Expropriation Act is registered, 
"the rights in respect of which the award was made shall 
constitute an easement". It appears from this that until 
the award of compensation has been made, no easement can 
be registered. It follows therefore that, until the award 
of compensation and subsequent registration, the easement 
cannot vest in the pipe line company, as s. 11(5) of The 
Expropriation Act depends for its operation on the 
existence of "an easement registered ... pursuant to The 


Pipe Lines Act". 


The declaration of expropriation requires no 
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confirmation, nor is there any requirement for any other 
form of approval of the expropriation. All that remains 
to be determined is the compensation payable to the parties 
affected by the expropriation. 

By way of comparison, the procedure under The 


a7 


Surface Rights Acquisition and Compensation Act not only 
provides for approval of the expropriation by the Board of 
Arbitration? but also prohibits the pipe line company 
from entering on the land unless permitted by the landowner 
or authorized by an order of the Board?? Under s. 26(4), 


the pipe line company may apply to the Board for an order 


granting them immediate right of entry at the expiration of 


seven days from the date of the notice of intention required 


under s. 37. At the time of application the company is to 
make a security deposit in accordance with s. 41. The 
landowner has the right to object to the issuing of an 
order granting an immediate right of entry, and, if he 

does object, the Board holds a hearing to determine whether 


0 In addition to the right to 


the order should be issued? 
object to an order granting rights of immediate entry, the 
landowner can.object to the expropriation as a whole, under 
S. 57. in the case of a hearing pursuant to s. 457 or 


s. 26(4), s. 27 applies with regard to the date of the 


37. S.S. 1968, c. 73. 
Bo ee 35 
39. Ibid., Se 34. 
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Nearine and the right to be represented before the Board. 
The present practice in Saskatchewan, which 
follows The Surface Rights Acquisition and Compensation Act t! 
clearly gives the landowner greater protection than the 
practice under The Expropriation Procedure Act, which as 
already submitted, is the practice that should, according 
to the legislation, be Sa oe Even if the pipe line 
company applies for an order of immediate entry, the 
landowner under The Surface Rights Acquisition and Compen- 
sation Act can delay the granting of such an order by 
perhaps a month. In contrast, The Expropriation Procedure 


Act allows a pipe line company to on the land without 


delay, merely giving notice of their entry. 





41. The provisions of which prevail in the case of 
conflict with provisions of The Pipe Lines Act such as 
s. 18(3); Surface Rights Acquisition and Compensation 
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VI. COMPENSATION 
A. PROCEDURE FOR DETERMINING COMPENSATION 


1. Alberta and Manitoba 


ae Notice of Expropriation and Notice of 


Possession 
Ver" Alberta 


As is made clear in s. 8(5)(g) of The Expropria- 
tion Act, the right to adequate compensation exists 
independently of the right to object to the expropriation. 
Section 29(1) provides that as soon as the certificate of 
approval has been registered, the pipe line company is to 
serve the landowner with a Notice of Expropriation in the 
eer of Schedule 2. This includes a copy of sections 28, 
Be 50g 9 1, 999599, and 62, dealing with the Landowner's 
rights to an immediate payment of compensation, with his 
rights to costs and with the company's right to possession. 
The Notice also includes the address of the Surface Rights 
Board to which the matter may be taken if the owner is not 
satisfied with the proposed payment offered by the company. 

The company's right to possession has already 


42 


been discussed. It is not a right that depends for its 


42, p.125, supra. 
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existence on the full payment of the amount of compensation 
awarded by the Surface Rights Board. However, s. 62(5)(b) 
provides that the company must have made the proposed 


payment before possession date. 
ii. Manitoba 


This preliminary procedure is duplicated in 
Manitoba, where s. 14 of The Expropriation Act requires a 
Notice of Expropriation to be served by the company on all 
the parties interested in the land to be taken within 60 


days of registering the declaration of expropriation. The 


188 


Notice is to be substantially in the form set out in Form e2 of 


Schedule B. Compared with its counterpart in Alberta, the 
Notice of Expropriation supplies the owner with very little 
information as to his rights and the rights of the company 
under The Expropriation Act: it is merely stated that the 
company = bound by the Act to pay due compensation to the 
owner or persons holding an interest in the land. 

Once the declaration of expropriation and the 
order confirming it have been registered, s. 20(1) and (2) 
permit the company to give the landowner ten days notice 
that it requires possession, provided that, following 
S. 16(1), the company has served an offer in writing of 
the amount the company is prepared to pay before it serves 


the notice of possession. 
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b. Negotiation and the Proposed Payment 


1.8 Alberta 


One of the gravest inequities of the old law was 
that the pipe line company was not required to make any 
payment to the owner until the amount of compensation had. 
been finally determined by the Board (or by agreement). 

As a result, an owner who was dissatisfied with the amount 
offered might well be prevented financially from disputing 
the company's offer, and forced to accept an unsatisfactory 
settlement. A partial solution ws this problem was found 
by the Board in s. 36(3) of The Expropriation Procedure 

Act t? At the hearing for an interim order of expropriation, 
the Board would require the company to make a deposit, the 
amount of which was usually arrived at by agreement between 
the company and the Board. Pursuant to s. 36(3) a portion 
of the deposit (usually about half of it) was made available 
to the Mant wnér if he requested it. Any money so paid was 
deducted from the amount finally determined under s. aoe 


Section 29(2) of the new Act requires the 


A, R.S.A. 1970, c. 130. 


4d, In other jurisdictions, expropriating authorities 
would often voluntarily advance the landowner some por- 
tion of what they assessed to be the compensation 
payable. See for instance National Capital Commission 
v. Marcus [1970] S.C.R. 38, where the authority had 
voluntarily advanced $22,500 to the owner of property to 
whom compensation of $30,000 was eventually awarded. 
Such a prepayment reduced the amount of interest that 
would otherwise have been payable. 
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uae within 90 days of registering its certificate of 
approval, to notify the owner in writing of the amount which 
it estimates that he is entitled to by way of compensation. 
By s. 29(4) the owner can require payment of this amount as 
soon as he receives this written notification. This advance 
is termed by the Act the "proposed payment" and is to include 
the estimated value of the land expropriated and severance 
damage (s. 29(3)). The form which the Notice of Proposed 
Payment is to take is set out in Form 6 of The Expropriation 
Forms Regulations¢? The company is to pay 100 per cent of 
the estimated amount +© and the owner can accept this without 
prejudicing his rights to claim additional compensation 
(s. 29 (5)). Section 30 requires a copy of the written 
appraisal on which the estimate is based to be sent to the 
owner along with the notification under s. 29(2). If the 
owner is satisfied with the proposed payment he does not 
have to do anything, and by the terms of s. 34(2) the 
proposed payment is deemed to be, at the expiration of one 
year from the date of its offer, the full compensation to 
which he is entitled. If he is not satisfied, he may 


institute proceedings under gas34(4) 0b) 17 Should the Board 


45, Alita: Rees i1/75.- 


46. 100 per cent is the figured adopted by all the new 
Expropriation Acts, save that of Nova Scotia which 
requires pre-payment of only 75 per cent. 


42. This can be done informally by a letter from the 
landowner to the Surface Rights Board stating his 
dissatisfaction with the proposed payment and requesting 
a hearing to determine compensation. In contrast to the 
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| 14] 
award him a greater amount than the proposed payment, the 
company will have to pay the difference. In the rare case 
where the Board awards an amount less than the proposed 
payment, the excess constitutes a debt which is recovera- 
ble by the company. 

The Alberta Expropriation Act contains no 

negotiation provisions whereby the services of a third 
party can be used to effect a settlement as to compensa- 
tion between the two parties before they go before a judge 


or a tribunal to determine compensation. 
ii. Manitoba 


Section 16(1) of The Expropriation Act makes 
Similar provision for prepayment of an amount by the 
expropriating authority before final determination of the 
due compensation. Within 120 days of registering the 
declaration of expropriation, the company must serve an 


offer in writing on the owner of the land. This offer 


Continues from last page 


Land Compensation Board which has adopted Rules of 
Procedure (Alta Reg. 15/75) which provide an elaborate 
system of application for a determination of compensa- 
tion, the Surface Rights Board has decided to keep 

the procedure before it as simple and informal as 
possible. Accordingly, for the present at least, the 
Surface Rights Board will not adopt requirements 
Similar to those of the Land Compensation Board for 
fear that such requirements may deter farmers (who 
comprise the bulk of applicants before the Board) from 
making applications to the Surface Rights Board. 





a¢ 


8 ? 2 “ALY q 
brreou 


odw) @altuetet ° 
amen ont wie 
«banok ad 38, a) 


ed 


a _ ie 


pei biaeoi lacs 
ene twé wi2 OF: ‘e5048G 








¢ 
y *. aia 
» 
ee | 
Ad 
‘ 
a 
S 
7 
(ay 
# & 











. ey » J 
rz re =z 
* - 


0, 4 oes 


Ae CfvoTq 


- rae 


10 PGE ASqMOOES 


142 


states the amount offered in full compensation for the 
estate expropriated, and contains an offer to pay immed- 
iately the market value of the land taken as estimated by 
the authority. The written offer must also contain the 
statement that payment and receipt of the amount estimated 
to represent the market value of the land will not 
prejudice the rights of the parties and that the amount 

is subject to adjustment in accordance with the amount 
subsequently agreed upon or determined by the Land Value 
Appraisal Commission or the Court. It should be noted 
that the amount that the company offers to pay immediately 
will usually be less than the amount offered in full 
compensation, since the market value of the land is merely 
one of the components that go to make up the due compensa- 
tion under s. 26(1). 

At this stage the Manitoba system differs from 
that in Alberta, since there is provision for negotiation 
between the parties in an effort to settle compensation. 
In 1965, a Land Value Appraisal Commission was established 


under s. 11 of The Land Acquisition Act t? 


Initially its 
function was to determine the compensation payable in the 
situation where land was acquired under The Land Acquisi- 


tion Act by the Crown or by two specified utilities?” As of 


48, S2M.0d965 {0c 943418. In; »RsSslent9Z0Sece L40, s. 11. 
49, The Manitoba Hydro-Electric Board and ahe Manitoba 


Telephone System: s. 2(1). 
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Ast January, 1971, the Commission's functions have been 
extended to cover expropriations under The Expropriation 
Act. Section 15(1) of The Expropriation Act gives the 
company and the landowner a right to apply to the Commiss- 
ion to request a hearing to determine the amount which the 
Commission estimates to represent the due compensation in 
the particular case. The application cannot be made until 
a notice of expropriation has been served, and the Commis- 


Sion may require notice to be given to interested parties. 


Once the Commission has certified an amount, the expropria- 


ting authority is not permitted without the approval of 
the Commission to pay or offer thy amount other than the 
amount certified (or an amount awarded later by a Court). 
The Crown, expropriating under The Land Acquisition Act, 
feels bound to pay the amount certified, if the landowner 
is prepared to accept that amount, but in fact s. 12(3) 

of The Land Acquisition Act and s. 15(3) of The Expropria- 
tion Act do not impose such a positive requirement. The 
expropriating authority is not bound to pay the certified 
amount. However, it is not permitted to pay or offer to 
pay any amount other than the certified amount without 

the approval of the Commission. Section 15(3) in fact 
allows the expropriating authority to make no payment or 
offer at all, but since possession cannot be obtained until 
an offer is made (s. 16(1)), the practical effect of 

s. 15(3) is to make the amount certified by the Commission 


a minimum less than which the company cannot pay or offer, 
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unless the Court decides on a lesser amount. The landowner, 
for his part, does not have to accept the certified amount 
and is in no way bound by any determination of the 
Commission (s. 15(2)). If the issue of compensation is 
taken up at subsequent court proceedings, no reference is 
made to any amount certified by the Commission. Since all 
the proceedings before the Commission are without prejudice 
to either side, discussion can be carried on very informally 
in an attempt to settle hitherto unresolved differences. 
When the written offer of compensation by the 
pipe line company under s. 16(1) and the amount certified 
by the Land Value Appraisal Commission are the same, s. 18 
provides that the offer may be made by the pipe line 
company in accordance with Form 45 of Schedule B. This 
offer is then served on the owner, who has 60 days in 
which to reject the offer (in writing). If the owner 
does not reject the offer within 60 days, he is conclusively 
deemed to have accepted it. If the owner and the company 
cannot agree on the compensation to be paid, either party 
may bring proceedings in the Court of Queen's Bench2° 
Chapter XXXI of The Queen's Bench Rules? | prescribes the 
procedure to be followed in expropriation cases, and sets 


out various forms to be used. 


50. The Expropriation Act, S.M. 1970, c. 78, S. 37. 
the Chapter XXXI was added to The Queen's Bench Rules 


(Man. Reg. 26/45) by Man. Reg. 76/71. 
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iii. Costs 


Section 33(2) of the Alberta Expropriation Act 
states: 
The owner may obtain advice from any solici- 
tor of his choice as to whether to accept 
the proposed payment in full settlement of 
compensation, and the expropriating authority 
shall pay the owner's reasonable legal costs 
therein. 
In addition, s. 33(1) allows the owner at the company's 
expense to obtain an independent appraisal of the expropria- 
ted interest (as well as the appraisal already carried out 
on behalf of the company (s. 30)). 

In Manitoba the problem of costs appears to be 
the only flaw in the system of negotiation. At least two 
members of the Land Value Appraisal Commission are required 
fora quorum?= The costs of the proceedings before the 
Commission are paid for by the expropriating authority 
(s. 45(5))2? Section 55(c), inserted in 197124 gives the 
Cabinet power to prescribe the fees and charges before the 
Commission. These have been set at $100 per hour or part 


thereof?? and are to be paid to the Minister of Finance 


within 28 days of the hearing. It is submitted that the 


Boe The Land Acquisition Act, R.S.M. 1970, c. LAO, s. 
11(9). 

BAY This provision was inserted by s. 9 of The Exprop- 
riation Act Amendment Act, S.M. 1971, c. 79. 

54. Also by S.M. 1971, c. 79. 


Boe Man. Regs. 11/72. 
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object of the negotiation procedure, to bring the parties 
together in the presence of an independent third party, 
can adequately be fulfilled by a single arbitrator, as in 
the Federal Expropriation Act?° This would permit a fee of 
less than $100 per hour to be charged, and thus reduce the 
expense to the expropriating authority, and free at least 
one member of the Commission for other hearings. 

However, just as the pipe line companies may 
have cause: for complaint about the costs incurred, so the 
landowners may have similar cause. There is no section in 
the Act which specifically deals with costs (legal, apprai- 
sal or other) incurred at the negotiation stage. Section 
15(5) refers merely to payment to the Government of the 
fees of the Commission, and the landowner is left to rely 
on the general costs provision, s. 43. Section 43, however, 
only allows the just and reasonable "legal, appraisal and 
other expenses incurred by the owner for the purposes of 
preparing and presenting his claim for due compensation". 
Does this section cover costs incurred at the negotiation 
stage of the proceedings ? 

The only cases on this point have arisen under 
the Ontario Act, which provides for a Board of Negotiation 
along similar lines to the Manitoba Land Value Appraisal 
Commission. None of the cases are of great authority and 


so the point must still be considered open to doubt, 





50. Riots 1970,.C.10.(1st Supp.), s. 28. 
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especially since the cases are in conflict. In two cases 
before Moore, Co.Ct.J, in his capacity as arbitrator?’ the 
claim for costs incurred at the hearing before the Board 
of Negotiation was rejected on the grounds that they were 
not incurred "for the purposes of determining the compen- 
sation payable" (the wording in s. 33 of the Ontario 


Expropriation Act?”). However, Taxing Officer McBride, in 


the cases of Smegal v. City of Oliuaes and Christianity 


& Missionary Alliance v. Metro. Toronto©? refused to follow 
the approach of Moore, Co.Ct.J, and held that costs 
incurred before the Board of Negotiation were costs incur- 
red "for the purposes of determining the compensation 


payable". The Christian & Missionary Alliance case°" 





provides the only reasoning supporting a particular 
interpretation. There the Taxing Officer contrasted the 
proceedings at the initial hearing before the inquiry 
officer with the proceedings before the Board of Negotia- 
tion. The former proceedings clearly have nothing to do 
with the amount of compensation payable and are not 
covered by s. 33 of The Expropriation Act. Instead the 


costs of the inquiry are separately provided for in s. 7(10) 


Ge KalinineverMetrossToronto (1970) 1°L.C.R. 177, 179 
and Madsen v. Metro Toronto (1970) 1 L.C.R. 204, 207. 

ie Bee eo Ose Cee tt. 

59. (1972) 3 LeG.R. 18, 27. 

60. etc 7eGeL.Oehes 5996 


61. Ibid., at 395. 
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of the Act. However there is no specific provision as to 
costs incurred before the Board of Negotiation. The 
Taxation Officer continued 

I do not find this strange because I think 

it is perfectly clear that these proceedings 

are part and parcel of the entire process 

set up by the Act for the determination of 

the compensation payable. The compensation 

payable is just as capable of being determined 

by negotiation as it is by arbitration. 

This problem of the lack of clear authority 

is aggravated in Manitoba, since the words of the relevant 
section (s. 43) are not the same as those found in s. 33 
of the Ontario Act. Is there a significant difference 
between the words "incurred ... for the purposes of 
preparing and presenting his claim for due compensation" 
and the words "incurred for the purpose of determining 
the compensation payable" ? Can it be said that a 
landowner is "presenting a claim for due compensation". 
when he appears before the Land Value Appraisal Commission 
The answer is probably in the affirmative, since the 
landowner is in a fashion presenting a claim to the 
expropriating authority, which will provide a starting 
point for negotiations before the Commission, negotiations 
which may result in the settlement of the claim. However 
the reasoning in Christian & Missionary Alliance v. Metro. 


Toronto is not available in its entirety in support of the 


affirmative answer given above. While the Ontario Act, by 





Be. Ibid... 
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Se (10), makes some provision for the owner's costs at 

the inquiry procedure, the Manitoba Act makes no provision 
except as to the costs of the inquiry officer himself 
(Schedule A, s. 4.(3))©% 80 that the same contrast made by 
Taxing Officer McBride cannot be made when interpreting the 
provisions of the Manitoba Act. However one sentence still 
remains valid: "The compensation payable is just as 
capable of being determined by negotiation as it is by 
arbitration". For this reason it is submitted that the 
legal, appraisal and other costs incurred at a hearing 
before the Land Value Appraisal Commission should be 
treated in the same way as costs a proceedings *\beforera 


judge and should be determined according to s. 43. 
2. British Columbia 


If the parties fail to agree on the compensa- 


4 states that the 


tion payable, s. 50(2) of The Railway Act 
dispute shall be settled "as hereinafter provided". The 

Act provides a system of arbitration, with appeals therefrom 
to the courts, but, as will be seen below, provides few 
guidelines which the arbitrators can use to help them 


arrive at a decision. 


Briefly the procedure for the determination of 


Se Supra, pli7. 
64. R.S.B.G. 1960, c. 529-6 
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Phapeisation is as follows. Section 52 of The Railway Act 
requires a notice to be served on all parties interested 
in the lana©? This notice of expropriation describes the 
land to be taken and contains a declaration that the 
company is ready to pay a certain amount as compensation. 
Section 53 requires that this notice of expropriation be 
accompanied by a statutory declaration made by a provincial 
land surveyor. This declaration states (1) that the land 
is required for the pipe line, (2) that the surveyor knows 
the land, or the amount of damage likely to be caused to 
the land by the pipe line, and (4) that the sum offered is, 
fn eats Opinions "Lair compensation for the land taken and 
any damage caused. 

However, this offer of payment is not the same 
type of offer as the proposed payment in Alberta or the 
written offer of compensation in Manitoba. There is no 
provision in The Railway Act of British Columbia which 
allows the landowner to accept the offer without prejudi- 
cing pele a vars to a further claim if he believes the offer 
tO De LOO LoOw. “In British Columbia, if-the offer is 
accepted, then expropriation proceedings end there. If 
the offer is not accepted within ten days of the service 
of the notice of expropriation, s. 55(1) permits the 


company to apply to a judge of the Supreme or County Court 


65. In addition to the general notice given by the 
deposit of the plan, profile and book of reference 
and the published notice of the deposit: s. 51(1). 
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requesting that an arbitrator be appointed. Six days 
notice of the application is to be given to the landowner 
(s. 55(2)), and at the application hearing three arbitra- 
tors (one selected by each side and one by the Judge) may 
be requested instead of one arbitrator. The arbitrator or 
arbitrators is or are sworn in before a Justice of the 
Peace. Any award that is made by the arbitrator or 
arbitrators is final and conclusive except as otherwise 
provided (s. 56(2)). <A majority decision is valid and 
binding on all parties (s. 62(1)). Section 68 provides for 
an appeal from the decision in certain cases. If the 
award exceeds $600 in value an appeal can be made toa 
Single judge of the Supreme Court on a question of law or 
of fact. If the award is less than $600, the Act provides 
no appeal from the decision of the arbitrator(s), and 
s. 56(2) provides that their award shall be "final and 
conclusive". Not even the landowner it seems can appeal 
where the award is less than $600°° 
A final problem is presented by The Lands 
Clauses acto? Section 69 of that Act states that if "the 


promoters of the undertaking" (i.e. the pipe line company) 


66. However, despite s. 56(2), the Court still retains 
its "supervisory jurisdiction" and may review the 
validity of the arbitrator's award in the exercise 
of this jurisdiction. For examples of what is included 
in the scope of this "supervisory jurisdiction" see 
De Smith, Judicial Review of Administrative Action, 


(3d ed.), (1974) at pp. 317-8. 
ie vo see «6 O60, 1iceh 209% 
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eee not paid the compensation in accordance with an Act 
incorporated with the Special Act (i.e. The Railway Act), 
and if compensation claimed is over $250, the landowner may 
claim to have the matter settled by arbitration or by jury 
under The Lands Clauses Act. It is not proposed to 

discuss the procedure under this latter Act; the point is 
merely raised to illustrate yet another aspect of the 


outmoded legislation in force in British Columbia. 


4. Saskatchewan 


The procedure for determining compensation in 
Saskatchewan followed closely the procedure in British 
Columbia until the introduction of The Expropriation 
Procedure Act in 1968. The 1968 Act still requires a 
notice of expropriation (s. 20) which is to be served on 
all interested parties immediately after filing the notice 
of possession. This notice, in Saskatchewan termed a 
notice of compulsory acquisition, is to follow Form © 
of the Schedule and sets out the description of the land, 
the interest to be taken, the purpose for which the 
interest is required, the date of possession, the address 
to which claims may be forwarded, and the time within which 


: : 68 
a claim for compensation must be commenced. 





68. By s. 27(1) the period is two years from the date 
of compulsory acquisition. If no action is brought 
within the time limit, the offer will be deemed to 
have been accepted. 
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The Expropriation Procedure Act does provide 
for a payment by the expropriating authority similar to 
the proposed payment in Alberta or the offer of compensa- 
tion in Manitoba. By s. 20(2) the pipe line company must, 
within four months of the date of possession, make an 
offer in writing stating the amount of compensation offered 
for the expropriated interests in land. The company may 
tender this money to the landowner, and if this offer is not 
accepted may pay the amount into Court (s. 23). Most 
important of all is s. 24, which permits the owner to 
accept the offer without prejudicing his right to claim 
further compensation. At the same time, s. 26 entitles 
the expropriating authority to a judgment against the 
landowner if the offer of compensation is greater than the 
amount awarded in a later action. When the offer of 
compensation has been served on the landowner, s. 22 allows 
the landowner to require an evaluation report from the pipe 
line company in respect of the land taken. This report is 
to contain inter alia the company's estimate of the value 
of the interest taken and the improvements, crops or other 
things on the land taken, and the company's estimate of 
the amount of damage to the rest of the property. 
Section 22(3) provides a penalty in costs if the company 
does not furnish an evaluation report, even though the 
company might have otherwise been entitled to costs under 
S. 43. 


Where a landowner is not satisfied with the 
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offer of compensation, he may commence an action for the 
additional amount. Saskatchewan's procedure differs at 
this stage from all the other provinces. The action to 
determine compensation payable is commenced by way of 
statement of claim (s. 425(1)), a copy of which is filed 
with proof of service with the clerk of the district court©? 

The expropriating authority is required by s. 35(2) to 

serve on the interested parties, within 21 days of the 

statement of claim, a statement of particulars, a copy of 

which is also filed with proof of service in the clerk's 

office. Section 35(3) enumerates various matters with 

respect to which the parties in their statement of claim or 

statement of particulars must set forth the material facts on 

which they intend to rely at trial. These matters are exa- 

mined under the heading "Assessment of Compensation" (0 
Once the statement of particulars is filed, or 

after the time has expired for filing the same, either 

party may file with the clerk of the court a notice, under 

s. 36, that the action is ready for trial. Thereupon the 

clerk will forward all the relevant documents to the judge 

designated by the Chief Justice of the Court of Queen's 

Bench under s. 31 to sit at the judicial centre where the 


action is set down for trial. Appeal from the judge's 


69. Actions for compensation are to be brought in the 
DPA Ct me OULU S) Bs 20. 


7O<« Intearep. 162 ff. 
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Cees is to the Court of Appeal! 

The procedure for determining compensation 
under The Surface Rights Acquisition and Compensation Act 
is very simple and informal. Section 47 provides that the 
party wishing to have compensation determined by the Board 
should serve notice of his intention on all parties involved 
and file a copy with the Board. No provision is made for 
a proposed payment as in Alberta, but where the pipe line 
company has applied for a right of immediate entry and has 
made a security deposit pursuant to s. 41, the Board can 
advance to the landowner such sums of money out of this 
deposit as it deems fit (s. 30(3)). Finally, the guidelines 
for the assessment of compensation are provided by s. 39(1). 


These are more fully discussed in part B of this chapter. 
4. Failure to Follow the Correct Procedure 


In all four provinces the steps to be taken by 
an expropriating authority are prescribed by the legislation 
in mandatory terms. However none of the statutes provide 
any sanctions or penalties in cases where the authority 
fails to follow the correct procedure. ‘True there are 
provisions permitting the penalising of the authority by 
way of awarding costs against it, but in this particular 


area of litigation, where costs are usually awarded 


als s. 44(1). 
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against the authority anyway, a penalty in the form of 
costs is in most cases meaningless¢< 
The only effective sanction would appear to 
be to compel the authority to commence expropriation 
proceedings again. Authority for such a penalty is to be 
found in the case of Re Magnone/*where Maclean, J. of the 
British Columbia Supreme Court held that the procedural 
provisions of the Act (in that case The Vancouver Charter) 
must be strictly complied with. The posting of a notice 
in the prescribed fashion was held to be a condition 
precedent to the valid exercise of the power of expropria- 
tion. Furthermore it appears that it is irrelevant that 
the landowner suffers no prejudice by the failure of the 
expropriating authority to comply with the procedural 
requirements. Maclean, J. stateal* 
It may well be that no prejudice has actually 
been suffered by the property owner but in 
view of the explicit provision in the statute 
for service I think that the city must comply 
exactly with the terms of the statute before 


it can exercise its powers of expropriation. 


One of the cases cited and approved in Re Magnone was 


vas There are also some provisions which allow 
penalties in the form of additional interest payments 
(see, for example, sub-sections (3) and (4) of s. 64 
of the Alberta Act), but these are confined to 
omissions relating to the proposed payment. 


Per Re Vancouver Charter, Re Arbitration Act, Re 
Magnone (1905/7) 2a WeWeh. 415. 
mo eee ole as 417. 
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Rel Vee Leel? In that case Cassels, J. of the Exchequer 
Court made this statement: ‘© 

Where a statute provides for certain for- 

malities to be followed, if it is desired 

to exercise the right of eminent domain, 

the statute must be strictly complied with, 

and a court cannot say that compliance with 

such conditions precedent can be dispensed with. 
His judgment was affirmed on appeal to the Supreme Court 
of Canadaé/ 

What if the landowner is unaware of the breach, 
unaffected by it and continues to deal with the expropria- 
ting authority as if there has been no procedural omission 
(for example where the landowner accepts the proposed 
payment and the pipe line company takes possession of the 
right-of-way) ? R. v. Lee would seem to deny the expropria- 
ting authority the defence that the landowner has waived 
the requirements of the statute. However the question of 
waiver was discussed in Re Magnone4® where Maclean, J. 
cited Lord Atkinson in City of Toronto v. Russell: /? 

The question is, "Has he waived it?" In 
other words, is there evidence from which 
it may fairly be inferred that he consented 


to dispense with the notice ? Bowen, L.J. 
in Selwyn v. Garfit (1888) 38 Ch.D. 273, 


oe (1917) 16 Ex. C. R. 404. Applied in Younes v. 
Halifax (1961) 28 D.L.R. (2d) 497. 

(ise (1917) 16 Ex. C. R. 424, 428. 

(Avis (1919) 59 S.C.R. 652. 

oes (1957) 23 W.W.R. 415, 417-8. 


79. [1908] A.C. 493, 500. 
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says: "What is waiver ? Delay is not 
waiver. Inaction is not waiver, though 
it may be evidence of waiver. Waiver is 
consent to dispense with the notice. If 
it could be shown that the mortgagor had 
power to waive the notice, and that he 
knew that the notice had not been served, 
but said nothing before the sale and 
nothing after it, although this would 
not be conclusive, there would be a case 
which required to be answered.” 


Maclean, J. found no evidence of waiver in 


Re Magnone. However Munroe, J. in Perry v. Board of School 
Trustees, District No. 5709 held that a waiver of the 
requirements of The Lands Clauses Act was valid. In that 
case arbitrators appointed to fix compensation for land 
taken were required to make certain declarations before a 
Justice of the Peace to the effect that they would faith- 
fully and honestly hear and determine the matter referred 
to them. These declarations were never made. However at 
the hearing counsel for each side expressly waived compli- 
ance with all the statutory requirements and snwmified to 
the jurisdiction of the board members. It was held by 


Munroe, a 


that the statutory provisions could be waived 
by consent of the parties. His Lordship distinguished 

inter alia the decision of the Alberta Appellate Division 
Tmthorveebaple oe which held that jurisdiction for a court 


of limited jurisdiction cannot be created by waiver. His 


80. (1967) 60 D.L.R. (2d) 658 (B.C. S.C.). 
81. Ibid., at 662. 


82. (1965) 49 W.W.R. 560. 
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Lordship distinguished the case before him thus: 

The jurisdiction of a board of arbitration 

is not analogous to that of a court of 

limited jurisdiction. A board of arbitra- 

tion can do all things, by agreement of the 

parties. 
While this statement may be applicable in the case of an 
arbitrator for whose services provision is made ina 
contract or a lease, it is respectfully submitted that it 
is not applicable in the case of an arbitrator or arbitra- 
tion board established by a statute, even though one or 
more of the members of that board have been selected by 
the parties. In Alberta, where the compensation is 
determined by the Surface Rights heene in Manitoba, where 
it is determined by the Court of Queen's Bench, and in 
Saskatchewan, where proceedings are before the District 
Court, the respective tribunals cannot, it is submitted, 
permit waiver of any of the statutory procedural require= 
ments. In British Columbia, however, where there is 
provision for arbitration, s. 55(1) of The Railway Act 
allows ope opposing parties to name two of the three 
arbitrators. It is suggested that despite the Perry case 
it would be dangerous for counsel for the expropriating 
authority to rely on the defence of waiver in the face of 
the statement of Cassels, J. in R. v. Lee? that "a court 
cannot say that compliance with such conditions precedent 


can be dispensed with". 


83.6 (1997) 16 Ex. C. R. 424, 428. 
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The practical effect of R. v. Lee and Re Magnone 
is to make the company recommence the procedure for the 
determination of compensation?* thus putting back the date 
of possession by the time it takes to comply with the 
procedure. If possession has already been taken, it is 
possible that an injunction may issue to prevent the company 
from continuing its operations until the formalities have 
been complied with. In Younes v. City of Halifax©? Ilsley, 
C.J., of the Nova Scotia Supreme Court, granted an injunc- 
tion restraining the city's workmen and contractors from 
performing any acts on the plaintiff's property which had 
been improperly expropriated Mee tise procedures required 
by the City Charter had not been properly complied with. 

His Lordship referred to Thomson v. Halifax Power cser 
where the right of the landowner to an injunction was 
fully discussed. The facts of that case are not exactly 
in point (the expropriation statute there concerned did 
not cover the lands that the company had purported to 
SRE aS y put some of the comments of Graham, E.J., 
for the Nova Scotia Supreme Court are perhaps of value to 
the present discussion. His Lordship quoted from Kerr on 


87 


Injunctions: 


84. In fact in Re Magnone the City of Vancouver and the 
landowner were able to come to an agreement, thus avoi- 
ding the necessity to recommence the expropriation. 

85. (1961) 28 D.L.R. (2d) 497, 513. 

86. (1914) 16 D.L.R. 424. 


87. Ibid., at 434. 
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The inability of private persons to contend 
with these powerful bodies, raises an equity 
for the prompt interference of the Court to 
keep them within the strict limits of their 
statutory powers and prevent them from 
deviating from the terms prescribed by the 
statute which gives them authority. If they 
enter upon a man's land without taking the 
steps required by the statute, the Court will 
at once interfere. A man has a right to say 
that they shall not affect his land by stirring 
one step out of the exact limits prescribed by 
the statute. The principle upon which the 
Court interferes in such a case is not so much 
the nature of the trespass as the necessity of 
keeping such bodies within control. 


However it must be remembered that an injunction 


is a remedy that may be granted or refused at the court's 
discretion. In both the Younes and Thomson case the 
landowner was prejudiced in the first case by the non-con- 
pliance with the statute and in the second case by the 
ultra vires expropriation. In a situation where a mere 
technicality has been overlooked, and where the landowner 
has not been prejudiced, it remains to be seen whether 
a court will refuse to exercise its discretion to grant an 
injunction or whether it will feel that it is compelled by 
the judgment of the Supreme Court of Canada in R. v. Lee 
to grant an injunction as the only effective penalty for 
non-compliance with the statute. | 
How far do the statutes and regulations of the 

Provinces overcome the problems raised in Re Magnone ? 
In Alberta, s. 21 of The Expropriation Act states: 

Registration of the certificate of approval 

is conclusive proof that all the requirements 

of this Act in respect of registration and 


of matters precedent and incidental to 
registration have been complied with. 
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As 4 result any defects in procedure up to and including 
registration are ignored once the certificate has been 
registered. As far as the procedure for determining 
compensation is concerned, The Expropriation. Act is silent, 
as are The Rules of Procedure and Practice of the Surface 


88 


Rights Board. Rule 11 of The Land Compensation Board 


Procedure nel SRO eg not applicable to procedure before 
the Surface Rights Board, and in any event does not cover 
defects im procedures prescribed by The Expropriation Act, 
but only defects in procedures laid down by regulations. 
Accordingly it appears that the reasoning in Re Magnone may 
well apply in Alberta where the procedure provisions rela- 
ting to the determination of compensation are not complied 
with. 
In Manitoba, the provisions of Schedule A of 

The Expropriation Act dealing with the procedure up to the 
confirming order by the Cabinet are deemed conclusively to 
have been complied with once the confirming order has been 
made 2° However, s. 23(2) of the Act states as follows: 

The failure of an authority to do anything 

within the time limited by this Act does 

not invalidate the expropriation; but the 

authority is liable to pay to any person 

affected by the failure interest upon the 


due compensation payable to the person 
from the date of the confirming order. 


88. Alta. Reg. 73/73. 
Soe Ala. Roe. 15/75- 


90. TMemespropriation Act, S.M., 1970, c. 78, s..9(5).. 
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This section, it is submitted, renders Re Magnone inapplica- 
ble in Manitoba. Any omission can be termed a "failure eee 
to do (a) thing within the time limited". Accordingly it 
appears that the only penalty is that contained in s. 23(2)?2! 

In Saskatchewan, there is no provision which 
prevents the application of Re Magnone, with the exception 
of s. 14 of The Expropriation Procedure Act which allows a 
declaration to be amended with the amendment operating 
retroactively from the date of registration of the declara- 
tion. Apart from this exception it appears that the reasoning 
in Re Magnone is applicable in Saskatchewan, 

In British Columbia, s. 64(1) of The Railway 
Act states: 

No award shall be invalidated by reason of 

any want of form or other technical objec- 

tion, if the requirements of this Act have 

been substantially complied with eee. 
This provision would seem to relieve the company from a 
strict application of the principles in R. ve Lee or Re 
Magnonee. Only non-compliance which prejudices a landowner's 


rights will render the reasoning in those two cases applicable, 


Os Although presumably the judge could award costs 
against the company under s. 43. As already pointed 
out (supra p. 156) such a penalty is in most cases 
meaningless since the expropriating authority will 
usually have costs awarded against it anyway. 
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B. THE ASSESSMENT OF COMPENSATION 


4. "Market Value" or "Value to the Owner" ? 


The expropriation statutes of Alberta and 
Manitoba on the one hand, and the expropriation provisions 
of The Railway Act in British Columbia on the other ?* 
provide respectively excellent examples of the new-style 
and old-style legislation. Section 56(1) of The Railway 
Act states: 

The arbitrators, or the sole arbitrator, as 

thes case mayebe...+.shall proceed.to 

ascertain such compensation in such a way 

as they or he, or a majority of them deem 

best. 
This subsection illustrates the most frequently criticized 
feature of the old legislation, namely its failure to 
provide any guidelines to assist the tribunal assessing 
compensation. The failure of the legislation in Canada to 
provide criteria for the determination of compensation left 
the courts with the task of formulating such criteria. 

The basis for compensation was established by 
the courts to be "value to the owner", a concept taken from 
the decisions of the English courts before 1919. The term 
"value to the owner" was imprecise in its meaning. It 


meant little or nothing to the owners whose land was being 


expropriated, and from a reading of some of the cases one 





92. Himebevs 1900, C.on529. 
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suspects it meant little more to some members of the legal 
profession. The most often quoted test to determine the 
value to the owner was enunciated by Rand, J. in Diggon- 
Hibben Ltd. v. The King:?” "The question is what would he, 
as a prudent man, at that moment, pay for the property 
rather than be ejected from it?" 

There are three major criticisms of the "value 
to the owner” basis of compensation. First, the way in 
which the law has developed and the conflicting and 
confusing decisions as to what items are allowed in 
assessing compensation means that a great deal of time and 
effort on the part of the lawyer is required to determine 
what the value to the owner is in a particular case. 
Secondly, the test is a subjective one, and inconsistency 
on the part of the courts in prescribing which subjective 
elements are permitted and which are not, makes the test 
Still more difficult to apply. Thirdly, the awards have 
often been made as lump sums, without any effort on the 
part of the courts to break the award down into the various 
items for which compensation is payable. Again this method 
provides no aid on assessing compensation in future cases; 

The new expropriation legislation such as that 


in Alberta and Manitoba has adopted what one writer has 





93. [1949] S.C.R. 712, at 715. 


O44, For an example of a lump sum awarded by the Supreme 
Court of Canada without explanation as to how that sum 


was arrived at see Woods Manufacturing Co. v. The King 
[1957] mPeOeR. 504, 515% 
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called a "shopping list" of compensable items? one of which 


is the market value of the land. Section 40(2) of the 
Alberta Act can be given as an example: 7° 


Where land is expropriated, the compensation 

payable to the owner shall be based upon 

2) the market value of the land, 

b the damages attributable to disturbance, 

(c) the value to the owner of any element 
of special economic advantage to him 
arising out of or incidental to his 
occupation of the land to the extent 
that no other provision is made for 
its inclusion, and 

(d) damages for injurious affection. 


"Market value" has a meaning that can be easily grasped by 
most people, laymen and lawyers alike. Furthermore, the 


term provides an objective basis of valuation to which 


more subjective elements of compensation can be added where 


the particular case warrants their addition. 


2. The Determination of "Market Value" 


a. Highest and Best Use 


The definitions of "market value" in the 
Alberta and Manitoba Expropriation Acts are for all 


practical purposes the same. Section 27(1) of the Manitoba 





95. Professor Eric C.E. Todd, The Canadian Law of 
Expropriation, a paper delivered at a Seminar on 
Expropriation, Edmonton, 5th December, 1974. 


96. See The Expropriation Act, S.M. 1970, c. 78, 
sg. co(4).. 
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Re pmatdids 224 

The market value of land is the amount that 

the land might reasonably be expected to 

realize if sold in the open market by a 

willing seller to a willing buyer. 
The market value is not necessarily based on the existing 
use to which the land is being put. In cases where land 
is not being used to its best advantage, the use to which 
the land may be put is, generally, an element properly 
taken into account in determining the market value of the 
Lana2® However, if the present use of the land is its 
"highest and best use", then damages for disturbance will 
be paid in addition to the market value of the land?? If 
the land is valued on the basis of some use other than its 
existing use then disturbance damages are not payable. 
Since disturbance damages, as will be explained below, do 
not play a significant part in the assessment of compensa- 
tion for pipe line rights-of-way, problems of "double 


recovery" are unlikely to occur in pipe line compensation 


assessments. 


"Highest and best use" is a term often found in 


expropriation statutes® and one which has been subjected to 


97. Compare s. 39 of the Alberta Expropriation Act. 
98. Law Reform Commission of British Columbia, Report 
on Expropriation, (1971), 128. See also C.N.R. v. 
renn {19605 x. C. R. 402, 408, p.169 intra. 

99. Wiese 8. -41(D). 
iy Aicasswes 41. Man.::' =. 28(2). 


De For example, s. 41(b)(i) of the Alberta Act. 
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élose judicial scrutiny. The best explanation of the 
term is probably that of Hewak, Co.Ct.J.in Turner v. City 
of Winnipeg:? "It is that use of land which may reasonably 
be expected to produce the greatest net return to the land 
over a given period of time". It has been emphasized 
that the expectations of future potential must be reasona- 
ple. Ritchie, J.A. in Mitchell v. C.P.R. stated: * 
The possibilities must be reasonably 
capable of realization and not too remote 
nor uncertain. A chance should not be 
treated as a certainty nor a hypothetical 
purchaser as a purchaser in fact. 
The scheme of future development must not only be a 
realistic possibility, but it must also be one which the 
party, whose land is expropriated, had considered. Thus, 
in Lake Louise Ski Lodge Ltd. y. The Queen? Gibson, J. 
held that certain grandiose schemes of development 
prepared about ten years after the expropriation, were 
not in the contemplation of any of the parties at the 
relevant date, the date of expropriation. Such schemes 
were not actual factors in the market at the date of 
expropriation and were therefore to be disregarded. 
To what extent does a decision as to the 


highest and best use result in additional compensation ? 


If a pipe line company expropriates an easement across farm 


‘ 


3. (1972) 4 L.C.R. 319, 323. 
4, (1960) 44 M.P.R. 339, 343. 


2. [1968] 2 Ex. C. R. 402, 408. 
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land that is part of a future sub-division plan, is the 
farmer entitled to compensation at the per acre rate 
applicable to subdivided land ? 
in CaN ot V's Grenn® Cattanach, J. stated: 

It is well established that the value of 

expropriated property should be estimated 

on the basis of the most advantageous use 

that could be made of it, whether present 

or future, but it must be remembered that, 

while consideration must be given to the 

future advantages and potentialities of 

the property, it is only the present value 

as’at the date of expropriation of such 

advantages and possibilities that falls to 

be determined. 
Accordingly, the farmer, in the question posed above, 
cannot expect to be compensated at the per acre rate for 
land that is already subdivided, but only at the rate 
applicable to land that has similar subdivision potential. 
This is only logical. If "market value" is to be establi- 
shed by reference inter alia to "a willing buyer", no 
buyer is going to pay for the land the same sum that he 
hopes to receive from it, having spent time and money 
subdividing the property. He will only pay the present 


value of this future potential. 


be. Comparable Sales Approach to Market 


Value 


Once the "highest and best use" of the land 





6. [1965] 2 Ex. C. R. 537, 548. 





s 


has been determined, the market value of that land remains 
to be calculated. The most reliable method of establishing 
the true market value of land in pipe line expropriation 
cases has been found to be the "comparable sales approach" 
In Metro. Toronto v. Loblaw Groceterias® ppence, J. for 

the majority of the Supreme Court of Canada, stated: 


The comparative method may be briefly 
described as the consideration of actual 
sales of like lands in a like area, and 
determination from such comparison of the 
going market value of the lands in 
question at the date of the expropriation. 


How "like" those lands should be was discussed in Purdy v. 
9 


Nova Scotia; where McIntosh, J. quoting from Challies, 


The Law of Expropriation!° stated: 


For evidence of other sales to be a fair 
criterion there should be reasonable 

Similarity in conditions regarding the 
property, proximity of situation and if 44 
possible a likeness in use or in potentiality. 


In pipe line expropriations where only a small 
amount of land is required! there is often great difficulty 


in obtaining sufficient data relating to comparable sales 


Vs Other approaches used to establish market value, 
such as the “income approach" or the "reproduction cost 
approach" are not applicable to pipe line expropriations. 


8. eee Ne ihe hd 90 IO O0s we Tele e te (110, 120. 
9. (1973) 6 L.C.R. (Nova Scotia Supreme Court). 

10% 2d edition, (1963), at pp. 102-3. 

an% C197 Arete .nye7O , Yay 

12% For example, a 60-foot right-of-way across a 


quarter section will require about 3.64 acres. 


~ = 





| decal 
of small parcels of land. In one appraisal report this 
writer examined, the appraisers, in seeking evidence of sales 
of small parcels comparable to a small parcel that had been 
expropriated in Wetaskiwin, had gone as far afield as Red Deer 
and Edson. As a result, it is suggested that. the words of 
Spence, Je be given a broad interpretation. Consideration 
of comparable market data should not be restricted to 
"actual sales", but should include, where appropriate, settle- 


2a or other 


ments in other areas with the pipe line company’ 
expropriating authorities, and also offers to purchase. 

Very often the only evidence of other sales of 
small parcels in the neighbourhood is provided by negotiated 
settlements between the pipe line company and other owners 
or perhaps between other expropriating authorities and the 
owners. The courts have been very wary of admitting these 
settlements to show market value and have adopted the 
presumption that such sales are prima facie not free and 


13 


voluntarye The reason for the objection to admission of 


such data was discussed by Rand, J. in Gagetown Lumber v. 
14 


The Queen: 


The objection to admission is that the 
power on one side to take and the necessity 
on the other ultimately to yield introduce 


12a. See Great Plains Development Co. ve. Lyka [1973] 
5 W.eWoRe @ 


ee Whittaker v. Hydro Electric Power Commission of 
Ontario (1972) eCu ls 7, 82-3; Smegal v. City of 
Ssnavae cis se 2 Ue Oen. 109." 122.9" This presumption is 
of course not applied if both parties agree to the 


admission of the relevant data. 


ee fid57,|°S.ceR. 44,955. 


factors that destroy freedom of action 
between the parties. 


His Lordship continued: /? 
The primary question is of freedom in the 
negotiation as a fact, and it is for the 
tribunal, in the light of the circumstan- 
ces, to say whether the price was 
influenced by extraneous elements, or 
whether the parties were concerned only 
to reach agreement on a figure deemed 
to be the fair value of the property. 

If the circumstances surrounding the sale to 
the expropriating authority can be shown to support the 
contention that the figure agreed upon was a fair one and 
one freely agreed on, then the presumption that the sale 
was not voluntary will be rebutted: Whittaker v. Hydro 
Electric Power Commission of Ontario!© However if no 
evidence other than records of the sales can be produced, 
then the presumption still applies: Smegal v. City of 
Oshawa? The burden of proving that the sales were 
freely negotiated is on the party who relies on them as 


comparable salesi® 





45. Ibid., at 56. 
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McLean and Municipality of Metro. Toronto (1975) 7 
ieCeis: OSs 

In contrast, where sales in the open market to per- 
sons other than an expropriating authority are claimed 
by the landowner's appraiser to be comparable, these 
Sales will be deemed to be comparable unless the 
expropriating authority challenges them. It is up to 
the expropriating authority to show that the sales are 
not comparable: Pasteris Bros. v. The Queen (1973) 5 


Meee. cOce (Fed.Cte, Fratte,J.). 
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One interesting aspect of the new legislation 
is the indirect effect it may have on settlements by the 
pipe line companies. With the additional time involved in 
the inquiry procedure and the additional expense in the 
form of costs, the attitude of the pipe line companies may 
be to settle at almost any price rather than expropriate. 
In relation to the admissibility of such settlements, it 
would seem that objections could be raised not on the 
basis that the landowners were not willing sellers but on 
the basis that the pipe line company was not strictly a 
willing puyer2? 

In Kelner v. City of Toronto~the Ontario Land 
Compensation Board had occasion to deal with the weight to 
be placed upon an offer to purchase as evidence of market 
value of the expropriated land. The majority of the Board 
stated that offers are usually not regarded as being 
relevant, on the grounds that they are easy to fabricate 
and may be based on considerations that are unsound. 
However in Re Burkay Properties Ltd. and Wascana Centre 
Authority‘ where the arbitrator in determining compensa- 
tion had relied upon an offer from the University of 


Saskatchewan prior to expropriation, Martland, J. (for 





A. On this point see Morden v. Hamilton Region Conser- 
vation Authority (1972) 3 D.C.R. 249 (Ont. LC Bi), 
where a sale to an authority of a parcel for which the 
authority had been denied the right of expropriation 
was held not to be representative of market value 
since the authority was not a willing buyer. 


20. (1974) 6 L.C.R. 200. 
Elie (1972) 4 L.C.R. 59. 
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the Supreme Court of Canada) said§ 
This was a bona fide offer by a responsible 


institution and in our view was the best 
evidence of value placed before the arbitrator. 


In Michon v. National Capital Gonna stonte 


evidence of an offer to purchase made by an individual was 

held to be admissible and relevant by Lacroix, J. in the 

Federal Court on the grounds that the offer was bona fide. 

In summary, if an offer to purchase is to be presented as 

evidence relevant to the question of market value, it must 

be shown (i) that the offer was made (ii) that it was made 

before the expropriation proceedings began (iii) that it 

was made bona fide and without aay knowledge of impending 

expropriation proceedings. From the cases it appears that 

the tribunal determining compensation will give added weight to 

the offer if it was made by a “responsible institution", or 

if the offeror appears before the tribunal to give evidence?’ 
Once all the evidence of the comparable sales 

is before the tribunal, it must determine the weight to be 

placed on each sale and use the data to establish the market 


value of the property in question. This cannot be done by 





ane ibid. 4 ati.60. 

O46 G19874 aGLuSC sRoriS2s 

24. See Kelner v. City of Toronto (1974) 6 L.C.R. 200, 
Be: ein NS V. Essex County Board of Education 









4G75 927 376, tne Ontario Land Compensation 
Board held that an agreement for purchase and sale 

was not admissible since there was no one before the 
Board who could be examined on the terms and provisions 


of the agreement. 





[RO 


a mathematical averaging of the per acre values of the 


ay 


comparable parcels,“~nor can there be a simple averaging 

of the opinions of the two sides' appraisers. However 

just because the tribunal's opinion coincides with the 
average of per acre values or the opinion of the appraisers 


does not mean that the tribunal must reject ite? 


c. Where there are no Comparable Sales 


Where there are insufficient comparable sales 
to provide a reliable basis for valuation, the tribunal 
determining compensation must find some other method of 
valuing the land taken. ‘Two other methods have been used 
by the courts ~ the "before and after" method and the 


"formula" method. 
i.e The "Before and After" Method 


This method was described by Bissett, J. in 


Trustees of Sydney River United Church v. The Queen:©? 


ee. the proper method of assessing 


25. Ives v. Manitoba [1970] S.C.R. 465. Although this 
case was decided with reference to the old concept of 
value to the owner, the principle is still sound when 
applied to the new expropriation legislation: Lerer v. 
City of Toronto (1971) 1 L.C.R. 341, 346 (Ont. DLCTB). 





pala Whittaker v. Hydro Electric Power Commission of 
Ontario Lily gies - fs | 
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However, 


cases where a large portion of the owner's land is taken 


compensation is to fix the value of the 
lands to the owner immediately prior to 
expropriation, and the value to him of 
what he has left immediately after the 
expropriation. The difference between 
these two figures must necessarily 
include the value of all the land he 
has lost and the damage sustained by 
what he retains. 


while such a method may be easily applied in 


the value of the test must be queried where only a small 


percentage of the land is expropriated, as is the case 


in pipe line expropriations<? In Starr v. Municipality of 
40 


Toronto; 


Ontario 
and afte 


His Hono 


34 


Expropriations Act; which provides for a "before 


r" test, does not make such a test mandatory. 
ur continued:°* 


In the present case, where the interest 
in land taken is in fact an easement, and 
is a relatively small percentage of the 
land in terms both of title and of moneys, 
and where it would appear that the value 
of the remainder may not change Simply as 
a result of the taking, it is my view that 
compensation should be paid on the basis of 
the value of the lands taken and not on_fthe 
basis of the before and after test .ece 





28. 
Ps 
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As in N.C.C. v. Sheahan [1971] S.C.R. 406, where 
acres out of 68 were taken. 


As noted above, a 60-foot right-of-way through a 
ter section only requires 3.64 acres. 


(1969) 1. L.C.R. 40. 


Ree eOe 4990.50.) 154. 
(1969). 4 L.C.R. 40, 42. 


For a similar example, see Barnfield v. Minister of 


Transport (1971) 1 L.C.R. 311 LOnt Sa lieria tis 


Lyon; CosCtsJ. pointed out that s? 14(4) of° the 
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Section 27(3) of the Manitoba Expropriation Act is for all 
practical purposes identical to s. 14(3) of the Ontario 
Act.. It provides: 

Where only part of the land of an owner is 

expropriated, and that part is of a size 

or shape for which there is no general 

demand or market, the market value of the 

part taken and the injurious affection of 

the remainder caused by the taking of the 

part may be determined as being the market 

value of the whole of the owner's land 

less the market value of the remainder. 
From the subsection it is clear that the "before and 
after" test is only applicable where there is no evidence 
or insufficient evidence as to comparable sales? Even 
where there are no comparable sales, the test does not 
have to be employed and the courts, following the reason- 
ing in the Starr case, should find some other method of 
estimating the market value of the land taken. 

In Alberta, before the introduction of The 
Expropriation Act, the "before and after" test does not 
appear to have been used as in other provinces. In Re 
Sturgeon and Pelletier?’ the Public Utilities Board 
declined to use the "before and after" method when valuing 
a strip of land expropriated for a highway. Since the 
enactment of The Expropriation Act, it is submitted that 


the"before and after" test is definitely inapplicable in 


Alberta. First of all the Alberta Act contains no 





34. Starkman v. City of Brampton (1974) 7 L.C.R. 329, 
JL] = e ; 


er (1968) 9 P.U.B.D. 164. 
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provision similar to s. 27(4) of the Manitoba Act, so 
that the option to use the test is not expressly given 
to the Surface Rights Board. Secondly s. 55 provides: 

On the expropriation of an easement or right 

of way, the Board, in making its award for 

the value of the interest taken, may ignore 

the residual value to the owner. 
The Board's present practice is to ignore any residual 
value to the owner. Since the sum arrived at by using the 
"before and after" test will include the residual value 
of the strip, the Board would have to calculate this 
residual value and add that amount to the award if it wished 


to assess compensation on the basis that there was no 


residual value. 
ii. The "Formula" Method 


The problem of insufficient comparable sales 
has been present in pipe line expropriation proceedings 
for a long time. In Alberta, it was recognized at an early 
stage that valuation of the easement at the value per acre 
of the whole parcel of land from which it was taken was 
not fair2° It became the practice of the Public Utilities 
Board, under the chairmanship of G.M. Blackstock Q. C., to 


allow an extra fifty per cent to be added to the per acre 





36. Re Imperial Pipe Line Co. and Pahal [1948] 2 
W.W.R. 20, 545-6 For a more recent expression of this 
recognition, see Swanson v. Dome Petroleums Ltd. 
(1998) 5 L.C.R. 1757 SEG ETSI 
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van ae of the whole parcel?’ Subsequently the Alberta 
Appellate Division discussed the "Blackstock formula" ina 
number of cases? and disapproved the use of the formula 
where there was evidence of sales of small parcels. The 
Public Utilities Board adopted this approach, but were 
still of the opinion that, where there was no evidence of 
comparable sales, the use of the formula was appropriate? 
In Copithorne v. Shell Canada trate however, 
McDermid, J.A. rejected the Blackstock formula altogether. 
His Lordship's judgment in the case dealt solely with the 
formula, and he otherwise concurred in the judgment of 
Allen, J.A.. Allen, J.A. (with whom Cairns, J.A. concurred) 
did not reject the formula in such a forthright manner 
but stated that resort should not be had to the formula 
where there was evidence of other recent sales of comparable 


44 


land. It is submitted that, despite the judgment of 


McDermid, J.A. in Copithorne, the Blackstock formula may 





still be applied in Alberta, where there is no evidence of 


comparable sales, especially Since the award of the Board 


oye Re Imperial Pipe Line Co. and Pahal [1948] 2 
W.W.R. 20; ke Valiey Pipe Lines [71940] 3 W.W.R. 145. 


386 Interprovincial Pipe Line v. Z.A.Y. Development 
(1960) 34 W.W.R. 440; Calgary Power Ltd. v. Danchuk 
eee 41 W.WeR. 124; ebell Canada 








Copithorne v. 









14969 70 W.W.R. 4140. 
39. Calgary Power Ltd. v. Hutterian Brethren of Pincher 
Creek C/e 


40, (1969) 70 W.W.R. 410. 
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in that case was held to be fair and reasonable. 
most recently reported case dealing with this matter, Re 
Canadian Reserve Oil and Gas Ltd. and Lamb +? the Saskatche- 
wan Court of Appeal agreed that the "Blackstock formula" 
should not be applied where there is evidence of comparable 
sales? The Court found that there had been sufficient 
evidence of comparable sales before the District Court 
Judge and that the formula should not have been-ased. 
However their Lordships, referring no doubt to instances 
where there were no comparable sales, stated that "the 
addition of 50 per cent to the determined value per acre 
might well be a serious factor for consideration"? The 
question to be decided in the case was whether the offers 
made by the company represented adequate compensation, 

and although the Court of Appeal retained the additional 

50 per cent in its calculations, it specifically did not 
give approval to the use of the formula. Since the offers 
were held to be adequate, even with the inclusion of the 
additional percentage, the inclusion or exclusion of the 


50 per cent was not a factor in the outcome of the case. 





42, Ibid., at 416-7. 
AZ, (1974) 7 L.C.R. 205. 
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3. British Columbia and Saskatchewan 





In 1964, the Honourable J.V. Clyne in his 

Report of the British Columbia Royal Commission on Exprop- 
riation, 1961-63 (The Clyne Report) statea: ‘© 

eee L have come to the conclusion that the 

concept of ‘value to the owner' as the mea- 

sure of compensation has resulted in many 

inappropriate and unjust awards. The result 

of such awards is uncertainty in the applica- 

tion of the rule and distrust in its validity. 
Nevertheless, despite the recommendations of the Clyne Re- 
port (which were echoed emphatically by The Report on 
Expropriation by the Law Reform Commission in 1971) that 
compensation be based on the "market value" of the land 
taken, there has been no move by the Legislature of British 
Columbia to give effect to these recommendations. 

As far as expropriation of land for pipe lines 

is concerned, s. 56(1) of The Railway Act t? quoted above t? 
allows the arbitrator to assess compensation in the manner 
in which he deems fit. The only guidelines given to those 
assessing compensation are contained in s. 64 of The Land 
88, 


Clauses Act: 


In estimating the purchase-money or compen- 
sation to be paid by the promoter of the 


46. In his "Summary of Findings and Recommendations", 
p. 1-22 of the Report. (The Report is now out of print, 
but The Summary of Findings and Recommendations can be 
found at pp. 200-207 of The Report on Expropriation by 
the Law Reform Commission of British Columbia, 1971). 


47. R.S.B.C. 1960, ¢ 329. 
48, Supra, p.- 164. 


49, RebebeGe 1960, Ce 209. 
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undertaking in any of the cases aforesaid, 

regard shall be had by the Justices, 

arbitrators, or surveyors, as the case may 

be, not only to the value of the land to 

be purchased or taken by the promoters of 

the undertaking, but also to the damage 

(if any) to be sustained by the owner of 

the lands by reason of the severing of the 

lands taken from the other lands of such 

owner, or otherwise injuriously affecting 

such other lands by the exercise of the 

powers of this or the special Act, or any 

Act incorporated therewith. 
In an effort to compensate the owners of expropriated land 
the courts interpreted the words "value of the land to be 
purchased" to mean "value to the owner". One of the 
components of the sum that the owner would be prepared to 
pay rather than be ejected was the sum it would cost him 
to move. He would be prepared to pay almost as much as 
his moving costs would be in order not to have to move, 
and the interpretation of "value of the land purchased" to 
mean "value to the owner" allowed the courts to award 
compensation for disturbance costs for which provision was 
not otherwise made. 

The Lands Clauses Act is a general expropria- 
tion Statute that was first enacted in England in 1845 as 
The Lands Clauses Consolidation Act2? and was received as 
apart of British Columbia's laws in 18582" In 1918 the 
procedures in the various Lands Clauses Acts were rejected 


by the Scott Committee in its report to the British 





SOR (IBA tes Vicbes Ge, 106 
a English Law Act, R.S.B.C. 1960, c. 129. 
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Parliament? as being out of date, and these Acts were 
largely replaced by The Acquisition of Land (Assessment 
of Compensation) Act, 49197? and subsequent statutes. In 
British Columbia, The Lands Clauses Act, outdated though 
it may be, still continues in force. However, its inadequ- 
acy to cope with the changing problems encountered in 
expropriation cases has led to the enactment of numerous 
special provisions in a host of other provincial statutes, 
80 that the purpose of The Lands Clauses Act, namely that 
of consolidating the applicable expropriation law, has 
been defeated. Some statutes have expressly declared The 
Lands Clauses Act to be inapplicable to proceedings under 
those statutes?* but as far as The Pipe-lines Act and 
The Railway Act are concerned The Lands Clauses Act is 
applicable, at least in the absence of provisions on the 
particular point in question. One such section that is 
applicable is s. 64, quoted above, and this section will 
be further discussed under "Injurious Affection"? 


As a result of the failure of the Legislature 


in British Columbia to follow the recommendations of either 





aya Report of the Committee Dealing with the Law and 
Practice Relating to the Acquisition and Valuation of 
Land for Public Purposes (1918), p. 7. 


536 (1919) 9 & 10 Geo. 5, ce 57 


54. See for instance The Highways Act Amendment Act, 
cr eG Ot. Ce Co, ais. 


DD 6 infra, p- 191 ff. 
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The Clyne Report or The Law Reform Commission Report, 
the assessment of compensation is still based on principles 
that are confusing and out of date. It is hoped that the 
Legislature in British Columbia will soon come to grips 
with the task of codifying the legislation regarding 
expropriation in order to put an end to the present 
confusion. 
In Saskatchewan, neither The Expropriation 


Procedure hota 


nor The Surface Rights Acquisition and 
Compensation Act?’ made any attempt to codify the principles 
by reference to which compensation was to be assessed. 
Section 35(3) of The Expropriation Procedure Act merely 
lists some of the matters with respect to which the 

parties must state the material facts in their statement 

of claim or statement of particulars if they intend to 


rely on these facts at trial. These matters include: 


(a) the best use that can be made of the 
expropriated land; 


(b) any zoning laws applicable to the 
expropriated land; 


(c) designation of land that may be claimed to 
be comparable to the expropriated land the 
sale of which could form a basis for an 
opinion of the value of the expropriated 
land; 


(d) damage caused by the severance of the 
expropriated land from other land; 





S606 upuSeS.ga96Syoc. 021% 
57. Sy8ve1968; lc. o7a6 
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(g) the fair market value of the parcel of 
land from which the expropriation was made, 
both before and after expropriation; 


(h) the sum or each of the several sums claimed 
by the owner as damages. 


From these provisions it appears that the judge is to 
determine compensation on the basis of "market value” 
(para. (g)), which is not defined in the Act, and is to 
take account of the best use of the land given the applica- 
ble zoning laws (paras. (a) & (b)). However it is unclear 
whether paragraph (c), which incorporates the "comparable 


sales" 


approach, is to prevail over paragraph (g) which 
involves the "before and after" method of assessment. No 
provision is made for compensation for items of special 
value to the owner, nor for disturbance costs, unless 
these can be included in paragraph (h). If these items 
cannot be included in paragraph (h), it is difficult to 
see how they could otherwise be included, since paragraph 
(g), which prescribes "market value" as the basis of 
compensation, would seem to prevent the courts fron 
adopting a "value to the owner" approach which would include 
these items in its scope. 

The Surface Rights Acquisition and Compensation 
Act, in s. 39, states various matters to be considered by 
the Board of Arbitration in assessing compensation. Vague 
considerations such as "the value of the land” and a 
failure to provide for compensation on the basis of the 
best use of the land or for compensation for items of 


special value to the owner, suggest that the concept of 





"value to the owner" still applies under The Surface 

Rights Acquisition and Compensation Act (in contrast to 

the concept of "market value" which it is submitted applies 
under the Expropriation Procedure Act). This interpreta- 
tion was adopted by the Saskatchewan Court of Appeal in 

Re Canadian Reserve Oil and Gas Ltd. and Lamb2° 

Once again it seems that the confusion caused 
by these inadequate statutory provisions can only be 
dispelled by a comprehensive codification of expropriation 
principles relating to assessment of compensation. 

Under The Surface Rights Acquisition and Compen- 
sation Act, the Board of Doha eae ae ae appears to have 
developed a formula for compensation for flow lines and 
service lines?? While the items under s. 39(1)(»v) are 
given consideration in the light of each case, the decisions 
of the Board indicate that some sort of formula is employed 
especially in respect of severance damage (s. 39(1)(b)(iii) 
and (iv)) and nuisance (s. 39(1)(b)(vi))©° 

| The residual value of the right-of-way is to 


be considered under both Acts. Section 35(3)(g) of The 


Expropriation Procedure Act refers to the market value of 


58.6 (1974) 7 L.C.R. 205. 

59° See Sychuk, Compensation for Acquisition of Surface 
Interests for Oil and Gas Operations in Saskatchewan, 
a9. 50 “ask. » 421-4576 





60. Though note the disapproval of these formulae by 
the Court of Appeal of Saskatchewan in Re Canadian 
Reserve Oil and Gas Ltd. and Lamb (1975) 7 LC lRT 205, 
LEB 
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the land before and after the expropriation, while s. 39(1) 
(o)(v) of The Surface Rights Acquisition and Compensation 
Act requires the Board of Arbitration to subtract the 
residual value of the right-of-way from the value of the 
land taken. The provision under the latter Act is manda- 
tory, so that the reasoning of Lyon Co.Ct.J. in Starr v. 
Municipality of Toronto?! is inapplicable. Although 

s. 45(3)(g) of The Expropriation Procedure Act does not 
make such a mandatory requirement, it is supplemented by 
s. 49(4) which provides that the judge assessing compensa- 
tion must take into account the value of rights granted to 
the landowner by the pipe line company (such as the right 
to farm the right-of-way)°* The mandatory provisions of 

se 49(4) would also render the reasoning in the Starr case 
inapplicable. The landowner in Saskatchewan is left to 
rely on the Board of Arbitration to find that residual 
value is small if he is to receive the compensation that 


landowners in the other provinces receive? 





61. (1969) 1 L.C.R. 40. See p.176 supra. 
62. Compare s. 49(4) of The Expropriation Procedure Act 


with s. 34(1) of The Expropriation Act of Manitoba. 

The former subsection provides for the setting-off of 
rights granted to the landowner by the pipe line company 
against the compensation payable, whereas the Manitoba 
provision only allows this setting-off to be made against 
claims for “injurious affection of land or other damage". 


636 The landowner will do well to employ the reasoning 
in Re Interprovincial Pipeline Co. [1955] O.W.N. 301, 
where the Ontario Court of Appeal agreed that the 
residual value of a sixty-foot strip was unassessable 
on any logical approach. See also Murphy Oil Co. v. 
Dau(19o9,), 7 D.el.Rs, (3d) 512, .aff'd 11970 oVehe Gly 
where similar reasoning was employed. 


A 





4. Other Components of Compensation 


ae Disturbance Damages 


As already noted, the concept of "value to the 


owner" permitted the inclusion by the courts of compensa- 
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tion for the landowner's disturbance costs. The Expropria- 


tion statutes of Alberta and Manitoba, where "market value” 


has been adopted as the basis for compensation, include 


generous provisions for the compensation of owners, tenants, 


security holders and business firms. In Alberta, s. 48 
begins: 


The Expropriating authority shall pay to an 
owner ...', in respect of disturbance, such 
reasonable costs and expenses as are the 
natural and reasonable consequences of the 
expropriation,....°?t 


These costs include, where the owner's residence is taken, 


an allowance of five per cent of the market value (or 

the actual cost, if greater) to compensate for the incon- 
pen ence tard cost of finding another residence plus a 
reasonable allowance for improvements the value of which 
is not reflected in the market value of the land. Where 
the land taken does not include a residence, the owner is 
entitled to the cost of finding land to replace that 
taken. Finally moving costs and legal, survey and other 


Similar costs are recoverable. 


Since expropriations for pipe line rights-of-way 





64, Manitoba: s. 28(1). 





have, 


do not involve the taking of people's homes, disturbance 
damages are not an item of compensation that is usually 
applicable to such expropriations. Costs incurred by the 
landowner for the relocation of (say) a barn or irrigation 
channel are properly included under "incidental damages" 
in accordance with s. 54(b) of the Alberta Act’? The 

only exception seems to be where the landowner has had 
drawn up plans for subdivision or plans for a proposed 
alteration in the use of the land. If the presence of the 
pipe line means that these plans have to be abandoned, the 
pipe line company will be liable to pay the cost incurred 


by the landowner in having these plans drawn upe® 
be. Special Value to the Owner 


Section 40(2)(c) of the Alberta Act provides 

for the inclusion of a sum which represents 

the value to the owner of any element of 

special economic advantage to him arising 

out of or incidental to his occupation of 

the land to the extent that no otherey 

provision is made for its inclusion. 
This does not involve merely showing a willingness to pay 


a certain sum over and above market value in accordance with 





Go. Manitoba: s. 30(1). 


66. See Schweitzer v. Essex County Board of Education 
1975) 7 L.C.R. S16 and Starkman v. City of Brampton 
Se ae L.C.R. 329. The reasoning in these cases 158 
ees applicable in the case of an expropriation of 
land for a pipe line. 


67. Manitoba: s. 26(1)(d). 
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the Diggon-Hibben test. The expropriated party must show 
the special advantages which give the land the added , 
economic value for him: National Capital Commission v. 
Hopps0® "Special value" also includes the value to the 
owner of alterations such as those made by a handicapped 
person to his home to accomodate his disability, even 
though such alterations may detract from the market value 
of the expropriated property?? It must be remembered that 
the unrealized potential of land is a totally different 
consideration from "Special value". "Special value" is 

the value to the owner of the land or buildings that is 

not reflected in market value. It is a purely subjective 
item of compensation in that the special features which 
give this added value in the eyes of the owner may be 
valueless to any purchaser of the land. In addition, these 
special advantages of the land must be accruing to the 
owner at the time of the expropriation. The unrealized 
potential of the land is a factor included in market value 
based es objective assessment of what future use could be 
made of the land in the foreseeable future. If the land is 


not being put to a particular use, a question of "special 





68. [4970] S.C.R. 337, 340. Other examples of "special 
value" are given by the Institute of Law Research and 
Reformat p. 71 of their Report on Expropriation: 

Lake Erie Railway v. Schooley (1916) 53 S.C.R. 416; 
R. v. uyneh’s Ltd. (1920) 20 Ex. C. R. 158; Gagetown 
Tumber Co. ve ihe Queen [1957] S.C.R. 44; Manitoba v. 


Figol i072 )04 b.CeR. 529% 


69. This item is also covered under s. 48(a)(ii) of 
the Alberta Act dealing with disturbance costs. 
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value" to the owner does not arise? 

From the foregoing paragraph it will have been 
gathered that the item of "special value" is very rarely 
taken into ethers in assessing compensation for pipe line 


rights~of-way. 


ce. Injurious Affection 


Where part only of a parcel of land is exprop- 
riated, there is often a reduction in the market value of 
the remaining land as well as the damage caused by the 
right-of-way bisecting the parcel or "severance damage” as 
it is termed in the legislation. Both these types of loss 
are compensable under the provisions relating to injurious 
affection in the expropriation statutes of the provinces? 
Because the two are so closely interrelated, calculation 
is usually made of injurious affection as one item. How 
this calculation is made varies from province to province. 
The a Expropriation Act, for example, provides for 


jie 


a "before and after" test;”~ which will not only determine 





‘or POW Investments v. Province of Nova Scotia (1973) 
y, L.cek. 5 9 5 e 
Oe Alta.:.s. 54; Man.: s. 30(1); B.C.: Lands Clauses 


Act, s. 64; Sask.: Expropriation Procedure Act, s. 
35(4)(d), Surface eae Acquisition and Compensation 
Act js .u39(1) (bd) (idijeands (iv). 


pee SoM elovoe C. fous. 27(3)<¢ 
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the market value of the land taken but will also include 
the amount by which the value of the remaining lands has 
diminished as a result of the expropriation. As already 
discussed? the value of the "before and after" test must 
be queried where only a small percentage of land is taken, 
and the approach of the Alberta tribunals of appraising 
the value of the land taken separately from the injurious 
affection to the remainder of the parcel may provide 
greater accuracy! 
The reduction in the market value of remaining 
lands may be substantial in the case where the lands 
through which the right-of-way travels is to be sub-divided 
at some time in the (forseeable) future. In Alberta, for 
example, s. 37(3) of The Subdivision and Transfer Regula- 


72 


tions under The Planning Act ?© reads as follows: 
Where any pipe line as defined in The Pipe 
Line Act, 1958, crosses or is situated in 
the vicinity of land which an applicant 
proposes to subdivide, the subdivision shall 
be designed 


(a) so that the pipe line is located within 
the right-of-way or parallel to and 


736 Supra, Pp. 176. 
a, See St. Mary River Development Co. v. Murray (1960) 
21 D.L.R. (2d) 2045 and Re M.D. Sturgeon and Pelletier 





(1968) 9 P.U.B.D. 164. Where calculation of the damage 
due to injurious affection is very difficult to deter- 

Mine, perhaps, as a last resort, some percentage amount 
may be used: In re Howe St. Ltd. and City of Vancouver 


(1955) 14 W.W. 


aoe Alta. Regs. 215/67 as amended by Alta. Regs. 425/68, 
Se 14. 


76. R.S.A. 1970, ce. 276. 
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alongside a quarter section line or the 
right-of-way of a public roadway or lane, 
and 
(b) so that no habitable building on any 
parcel so created in the proposed plan of 
Subdivision shall be sited closer than 
50 feet to the center line of the pipe 
line or center line of the pipe line 
right-of-way, whichever is the lesser, and 
(c) a parcel to be created that is adjacent to 
or abutting a pipe line right-of-way shall 
not be less than 150 feet in depth. 


The cases of Copithorne v. Shell Canada’? and Swanson v. 
Dome Petroleum La’? are good examples of the injurious 
affection to land remaining after a pipe line right-of-way 
has been taken. In both cases the Appellate Division of the 
Supreme Court of Alberta awarded compensation for injurious 
affection resulting to the remaining land in the light of 
the requirements of The Planning Act and the relevant 
Regulations!” Swanson v. Dome Petroleums Ltd. should also 
be noted with reference to other costs which might be 
included in an award of injurious affection, such as the 
cost of lowering and casing an existing pipe line when 
putting in a roadway in a future subdivision. Costs of 
insurance which a landowner might be required to take out 
while building the roadway on top of a pipe line, and the 


costs which he might have to pay to the pipe line company 


if the pipe line was required to be shut down during the 


ls (1969) 70 W.W.R. 410. 
78. (AOA es Sails Craton aly ke 


79. See also Hoydalo v. Regional Municipality of 
Sudbury (1974 Aaieyiy yin 
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building operations, could similarly be included in an award 
of compensation for injurious affection. 

The effect of the severance caused by the pipe 
line right-of-way may itself be such as to cause added 
compensation. Section 18(1) of the Alberta Act states that 
registration of the Certificate of Approval "vests in the 
expropriating authority the title to the lands therein 
described as to the interest specified in the certificate". 
If the Certificate of Approval gives the company the right- 
of-way across the land and the power to construct and operate 
"works" in connection with the pipe line, in the light of 
the broad definition ofthe word iworkene? the landowner's 
right of enjoyment of the land may in theory at least be 
severely curtailed?! If the company's rights over the land 
are this extensive, it would perhaps be wise for the company 
to enter into some form of agreement with the landowner, where- 
by the latter agreed to maintain or use the land. Otherwise 
the company might be held liable for its failure to carry out 
its obligations to maintain the right-of-way (e.g. clearing 


of weeds), especially in agricultural areas. - However, the 


company's interest in the land is still only a right-of- 


80. Section 1(k) of The Expropriation Act reads: 
"work" or "works" means the undertaking and all the works 
and property that may be acquired, constructed, extended, 
enlarged, repaired, maintained, improved, formed, excava- 
ted, operated, reconstructed, replaced or removed in the 
exercise of any powers conferred by an authorizing Act. 


or. The interest of the landowner does not revert to him auto- 
Matically. He or the company must apply to the S.R.B. for an 
order terminating the company's interest and revesting the 
right-of-way in him: s. 68(3). 
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waye At common law, while the holder of an easement over his 
neighbour's land could not be excluded from the land covered 
by the easement, he had no right to prevent the owner of the 
servient tenement from using the land for purposes that did 
not interfere with his easement. A right-of-way under the 
statute must surely be treated similarly. 

Finally the Manitoba Expropriation Act provides 
that the expropriating authority may mitigate the damage 
for which compensation is claimed under injurious affection. 
Section 34(1) provides for various undertakings which the 
expropriating authority may carry out to the benefit of the 
landownere Any undertakings of this nature are set off 


only against the amount awarded for injurious gifaction’= 


d. Other Damages 


In Alberta, these include "incidental damages" 
under s. 54(b): for example, the extra expense of farming 
around above-ground installations, or the cost of relocating 
a barn or irrigation ditch. In addition, s. 56 allows 
compensation for damage to lands off the right-of-way; for 
damage to livestock and other personal property; and for 
expenses incurred in recovering livestock that have strayed 
due to the fault of the pipe line company. 


In Manitoba, the relevant section, s. 30(1)(c) 





82. Compare The Expropriation Procedure Act, S.S. 1968, 
ce 21, se 49(4) which permits the set-off to be made 
against all the compensation payable. 
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states as follows: 


Compensation for injurious affection ... 
Shall consist of the amount of 


(a) eone 
(b) the damages sustained by the owner as 
a result of the existence and the use 
of the works upon the part of the land 
expropriated; and 
(c) such other damages sustained by the 
owner aS a result of the existence, 
but not the use, of the works as the 
authority would otherwise be responsi- 
ble for in law if the existence of the 
works were not under the authority of 
a statute. 
The distinction in Manitoba between damages flowing from 
the existence of the pipe line on the one hand and from 
the use of the line on the other means that the former 
damages can be compensated at the original court hearing 
on compensation. Recovery of compensation for injuries 
caused by the use of the pipe line must be effected ina 
separate court action. This separate action will be 
founded on tortious liability whether nuisance, Rylands v. 
Fletcher, trespass or negligence and raises the problem 
of the extent of legislative authority as a defence to the 
claims based on Rylands v. Fletcher or nuisance. The 
wording of s. 30(1)(c), referring as it does to statutory 
authority, may be seen as strengthening the argument 
iiatbesuch suatutory. auLboritvy does provide a defence, but 
it is submitted that prevailing judicial opinion in Canada 


83 


would not accept such an argument. 





OD. See Linden, Strict Liability, Nuisance and 
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17 
In Alberta, use of the word "operations" in 
s. 56 avoids the problems caused in Manitoba by the use of 
two words. However, once compensation has been finally 
determined, any further claims will of course have to be 


brought in the courts. 


5. Other Payments 


a. Additional Payment for Compulsory Taking 


In many expropriation cases before 1961 an 
additional percentage, usually 10 per cent of the value of 
the land, was awarded to compensate the landowner for the 
compulsory nature of the acquisition®* So common was the 
additional percentage that it aroused little comment in 
most of the cases, and was given in many cases even though 
the statute authorizing the compensation said nothing 
about compensation for the compulsory nature of the 


expropriation?” The reasons for granting the percentage 


Continued from last page 


Legislative Authorization, (1966) 4 O.H.L.J. 196 and 
iclaren, Wulsance in Canada, Chapter 13 of Studies in 
Canadian Tort Daw, (1968), at p. 320. It is interesting 
to note the approach of the courts in England, where the 
defence has been extended further than it has in Canada - 
see Dunne v. N.W. Gas Board [1964] 2 Q.B. 806 (C.A.). 


84. For a comprehensive review of the practice of awar- 
ding a percentage, see the discussion by Thorson, J. in 


R. v. Sisters of Charity [71952] 4 D.L.R. 4358, 375-391. 


ale yoke Mary Development Co. v. Murray (1960) 21 D.L.R. 
ed) 204. 
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varied widely<) Inv R: v: Hunting?® it was stated that the 


award was to be made as a matter of eoursase In St. Mary 


Development Co. v. Murray? the ten per cent was allowed 


to cover items that could not be given a precise monetary 
value. 

In 1961, the Supreme Court of Canada examined 
the percentage allowance in Drew v. The Queen®? Although 
the members of the court disagreed on the reasons why the 
percentage had been granted, they did agree on one point: 
that the allowance was not to be made unless special 


circumstances existed. Locke, J. held that the allowance 


90 


was awarded for disturbance costs and similar expenses: 
Judson, Jd. stated?" 


In fixing the amount of an award there are 
often factors, other than the market value 

of the property expropriated, which must 

be taken into account but which are not easily 
calculated. In such cases the tribunal of 
fact may decide that compensation for such 
factors can best be appraised in the form of 

a percentage. This is but a part of the process 
of determining value to the owner. Once that 
value has been assessed ... it represents full 
compensation and the owner is not entitled to 





86. GIS SP SE SURI Pe Bit 

87. See also Diggon-Hibben Ltd. v. The King [1949] 
S.C.R. 712, per Roped ae Ig20s 

88. Gade eede seks (ed) 205 (Alta. A.D.). 

89. [1967] S.C.R. 614. 

90. Goud eeeau Oco,, bebe 

91. For himself, Cartwright, Fauteux, Abbott, Martland, 


and Ritchie, Jd.. 
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an additional amount for compulsory taking? 


Does the allowance for compulsory taking apply in Alberta 


and Manitoba now that the basis of compensation is no 


longer value to the owner but market value ? This question 


was answered in the negative by Hall, J.A. for the Manitoba 


Court of Appeal in McLeary v. Manitoba2- His Lordship 


continueda?* 


In our view the principles to be applied in 
assessing due compensation are clearly and 
adequately set forth in The Expropriation 
ACG, 970. (Mane). c. 78, and they do not 
include one of a percentage formula for 
compulsory~taking. If the principles 
therein set forth are applied to adequate 
supporting evidence, due compensation can 
be made without introducing an arbitrary 
percentage formula for compulsory taking. 


In Alberta, the Institute of Law Research and 


However, s. 42 of the Act states that "no allowance shall 


be made on account of the acquisition being compulsory 


except where unusual circumstances exist for which no 


provision is contained in the Act". (emphasis added). 


It is not clear what s. 42 means, but it is 


submitted that, on an application of the reasoning in 


McLeary and the reasoning of Judson, J. in Drew, if the 


value has been properly assessed under the remaining 





92. 
93-6 
94. 
95-6 


[1961] S.C.R. 614, 632-3. 

(1973) 6°L.C VR. 148,° 157. 

Cbd. 

Report No. 12 on Expropriation, 1973, at 75-6. 


a2 


Reform advocated the abolition of the additional percentage: 
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sections of The Expropriation Act, then there should be no 
additional amount awarded under s. 422° This of course 
makes the emphasized clause (above) totally redundant, and 
deletion of the clause is the obvious solution. 

In both British Columbia and Saskatchewan, the 
Drew case has brought about a situation similar to that in 
Alberta and Manitoba. While a percentage may be used as a 


part of the process of calculating the value of the proper- 


ty taken, it cannot be used to add to the total compensation 


which is properly due. 
b. Costs 


i. Costs Under the New Expropriation 


Acts 


Under the old legislation, costs connected with 
expropriation proceedings were usually in the discretion 
of the Pe era assessing compensation?’ The practice of 
the tribunal was to allow costs of the proceedings, taxed 
as between party and party, in all cases where the amount 


of compensation awarded exceeded the amount offered to 


the landowner by the company. In addition the expropriated 





96. This is the policy of the Surface Rights Board in 
Alberta: Paper presented by Mr. B.E. Langridge, 
Chairman of the Surface Rights Board, at a Seminar 
on Expropriation, Edmonton, 5 December 1974. 


97. Expropriation Procedure Act, R.S.A. 1970, c. 130, 
S. 45¢o.0t: Uhieprapmiatiaion sAct poRiS. Sago; cs t56y 
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party would usually receive the cost of obtaining an 
appraiser's report, although the witness fee allowed would 
not cover the cost of the appraiser's attendance at the 
hearing. 
The new legislation is based on the principle 
of total economic reimbursement, and the provisions 
regarding costs follow this principle in an attempt to 
ensure that the expropriated landowner does not suffer 
financially simply because he decides to challenge the 
amount of compensation that he has been offered for his land. 
In Alberta, s. 37(1) of The Expropriation 
Act 7° provides as follows: 
The reasonable legal, appraisal and other 
costs actually incurred by the owner for 
the purpose of determining the compensation 
payable shall be paid by the expropriating 
authority, unless the Board determines that 
special circumstances exist fe) justify the 
reduction or denial of costs.?? 

In Manitoba, s. 43 of The Expropriation Act | refers to 
eee Such legal, appraisal and other expenses 
incurred by the owner for the purpose of pre- 


paring and presenting his claim for due com- 2 
pensation as the court deems just and reasonable...-. 





98. Behe rc. ey s 


99. It should be remembered that costs incurred at 
other stages of the expropriation procedure are covered 
in a similar fashion elsewhere in the Act - see 
s. 14(10) relating to costs of the inquiry and s. 43 
relating to costs incurred in connection with the 
proposed payment. These costs must also be "reasonable" 
so that the comments below relating to what is 
reasonable will apply to those other costs. 
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6 
In Saskatchewan, The Expropriation Procedure Act? provides ape 
for payment of costs by the expropriating authority where 
the award exceeds the amount offered by the authority. 
However, The Surface Rights Acquisition and Compensation 
Act * leaves the assessment and award of costs to the discre- 
tion of the Board of Arbitration. Finally, The Railway Act 
2 


of British Columbia’~provides for payment of costs by the ex- 


propriating authority where the award exceeds the offer. 


li. Party and Party or Solicitor and 
Client Costs ? 


Section 58(2) of The Railway Act of British 
Columbia states that costs may be taxed "in such manner 
as may be directed by the Court". The practice, however, 
is to tax the costs as between party and party, and 
taxation between solicitor and client, if ordered, must be 


ordered in express terms® 


Continues from last page 


party and party or as between solicitor and client will 
be discussed in subsection (ii), infra. 
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66 See Bowell McLean Motor Co. v. City of Vancouver 


P1975) 4*u.c.k. 1 (bec. C.A.)s The reasoning of 
McFarlane, J.A., although in reference to the Vancouver 
Charter, is equally applicable to s. 58 of The Railway 
Act. 
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In Saskatchewan, The Expropriation Procedure Act 


makes no provision for the taxation of costs, but it is 
understood that the practice is to tax costs as between 
party and party. However, s. 39(4) of The Surface Rights 
Acquisition and Compensation Act states that, 
The board may allow to the owner or occupant, 
if any, reasonable costs and expenses incurred 
by the owner or occupant relating to the hea- 
ring with respect to the acquisition of the 
rights mentioned in clause (b) of Section 33 
and shall fix the amounts thereof. 
It is submitted that the words "reasonable costs and expen- 


ses incurred by the owner....." 


permits the same reasoning 
to be applied as is applicable in respect of the Alberta 
legislation and that, accordingly, s. 39(43) envisages the 
taxing of costs as between solicitor and client. It must 
be remembered however that although it must be the Board 
of Arbitration that fixes the amount of costs, the Board 
has a discretionary power whether or not it will allow 
costs. If it has such a power, it seems a fortiori that 
it has the power to allow costs on some basis less 
generous than solicitor-client basis. 

In Alberta it is clear that costs are to be 
awarded on a solicitor-client basis. In Salvadore v. 
Minister of Highways Taxing Officer McBride considered 
the words "reasonable legal, appraisal and other costs 
actually incurred by the owner ..." (which also appear 


in The Expropriations Act of Ontario)® The Taxing 





2, [1970] 1 0.R. 116; (1969) 1 L.C.R. 172, 


8. Bue Cee 4070. cee tote 8. 55(1)- 
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Officer held? 


eee Lt is crystal clear from the words used 
in that section that the costs therein 
provided for are to be assessed with refere- 
nce to the costs and expenses actually 
incurred by the claimant and not with 
reference to some Court scale. 


He continued |? 


The reasonableness of the costs and whether 
or not they have been actually incurred "for 
the purposes of determining the compensation 
payable" are not only two of the factors to 
be considered when taxing the costs but they 
are the only two factors to be considered. 
And I have no hesitation in concluding that 
the reasonableness of the costs, at least in 
respect of quantum, can have no definable or 
measurable relation to the tariff of party- 
and-party costs.of any Court. 


It is submitted that this reasoning is as applicable to 


s. 39(4) of The Surface Rights Acquisition and Compensation 


Act as it is to s. 57 of the Alberta kets! 


Section 43(1) of The Manitoba Act, however 
makes express mention of costs on a party and party basis: 


(1) Where the amount of the due compensation 
to which an owner is entitled upon an expro- 
priation is determined by the court and the 
amount offered by the authority 1s ninety per 
cent, or less, of the amount determined by 
the court, the due compensation shall be 
increased by the amount of such legal, 
appraisal and other expenses incurred by the 
owner for the purposes of preparing and ~ 
presenting his claim for due compensation 

as the court deems just and reasonable and 
the authority shall pay costs on a party 

and party basis. 





9. (1969241 eC eRe 175-6 
AG we hide 174. 


ie And, of course, ss. 14(10) and 33 of The Alberta Act. 
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| 200 
Section 43(2), which applies where the authority's offer 
is more than ninety per cent of the amount determined by 
the court, makes similar mention of party and party costs. 
In both subsections (1) and (2) a distinction is made 
between “costs" on the one hand and "expenses" on the other. 
The various “expenses incurred by the owner for the 
purpose of preparing and presenting his claim for due compen- 
sation" are to be included (in full if they are reasonable) 
in the compensation which the expropriating authority must 
pay. The "costs", i.e. those costs incidental to the 
proceedings, are payable on a party-and-party basis - 
presumably those laid down in the tariffs in The Queen's 


Bench Rules /© 


The distinction between "costs" and "expenses" 
was considered by the Court of Appeal (although in a 
different context) in Weston Bakeries Ltd. v. Bakes Perkins 
Inel? Miller J.A., for the majority, disallowed over 
$22,000 in costs on the basis that they were not "costs" 

at all, but Yexpenses" 2+ These “expenses” included consul- 
fet hen bedaeen solicitor and client, and consultation 

with and advice from experts, research, investigation and 
experiments by experts to get the facts on which to give 


their evidence. From the definition of "costs" and 





es Man. Reg. 26/45 as amended. 

oe (1960) 31 W.W.R. 200. ‘The case involved interpreta- 
tion of s. 100(1) of The Queen's Bench Act, R.S.M. 
1954, c. 52, relating to the awarding of costs. 


14, Ibid., at 214. 
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"expenses" in this case, it follows that in Manitoba, an 
expropriating authority, or more specifically a pipe line 
company, is liable (if s. 43(1) applies) to pay for all 
expenses such as appraisal reports, reports on future 
potential, consultations and so on. The major difference 
from the costs awarded in Alberta is that the attendance 
at the hearing to determine compensation comes within the 
meaning of "costs" and accordingly must be remunerated, so 
far as the pipe line company is concerned, in accordance 


with the tariff established in The Queen's Bench Rules 2? 


1ii.Reasonable Costs Actually Incurred 


The relevant provisions in Alberta, Manitoba 
and under The Surface Rights Acquisition and Compensation 
Act in Saskatchewan all refer to reasonable costs that have 
been incurred in determining the compensation payable (or 
words of similar meaning), and as noted above these are the 
only two factors to be considered when taxing costs © 

The question of what costs have been incurred 


in determining compensation has already been discussed 


with reference to costs before the inquiry officer and 





oe The landowner is left to pay the difference 
between the amount agreed upon with the expert witness 
and the amount received under The Queen's Bench 
Rules. 


16. Per McBride, Taxing Officer, in Salvadore v. 


Minister of Highways (1969) 1 L.C.R. 172, 3 
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ee one the Board of Negotiation!/ No general principles 
can be drawn from other costs which have or have not been 
allowed as "incurred for the purposes of determining 
compensation", as these have been determined on a case~to- 
case basis depending on the particular facts of the casel® 
However it is clear that costs incurred in pursuit of a 
contention that was not accepted by the tribunal will 
still be allowed if they are reasonable.” The time when 
such costs were incurred is immaterial, although, where 
the costs were incurred before the expropriation proceedings 
commenced, it may be difficult to show that they were 
actually incurred for the purpose of determining the 
compensation payable*o? Finally, it should be noted that 
the words "actually incurred" do not mean that the bills 
must have been paid by the expropriated party. However 
he must have already been charged for the costs — he 


must have received the bill or statement of account. 


a, Supra pp. 117 and 145 respectively. 
13% The following cases should be noted however: 


Peloquin v. Junction Creek Conservation pu tnor sts 
thane, 9 O. Kalinin v. Metro. Toronto v 
ie oulner Vv. lletro. Torontoc| 19/2)| 920. 2 557, 


419. Smegal v. City of Oshawa (1972) 3 L.C.R. 18, 21-2; 
Genman Holdings eee ve. New Mount Sinai Hos ital No. 2 


19°74 wes 


1 8 Ie Salvadore ve Minister of Highways [1970] gigitvesc, exes 
The Re a PT ee eS Lee 

ile nm Peloquin v. Junction Creek Conservation Authorit 
A973] 7 OR. 258, 266. | 
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The remaining question is how to determine what 
costs are reasonable. While it may be "reasonable" to 
retain senior and junior counsel, a highly qualified 
appraiser and sundry expert witnesses when a large area is 
being expropriated, is it reasonable to retain the same 
people for an expropriation of a pipe line right-of-way 


across a quarter section ? In Salvadore v. Minister of 


HighwaysS* 


The quantum of costs, and particularly of 
fees, must be reasonable, having regard 

to the amount of the award, the number and 
complexity “of the issues involved, the 
time expended by the claimants' solicitors 
and expert advisers, the degree of skill 
and competence demonstrated by them and 
the degree of success realized in the 
proceedings. 


Taxing Officer McBride stated: 


In Oriole Pharmac: « Metro. Toronto No.2)© the arbitrator, 





Moore, Co.Ct.J., citing Salvadore held that, even though 
very little more money was awarded than had been offered, 
the costs were still reasonable (for the most part) 
because the issues that had been raised were complex ones. 
In Seres v. Minister of Transportation (No.2)6* it was 
held that, since the case was relatively simple, legal 
and appraisal expenses in excess of the amount in dispute 


were not reasonable and should be rédticeds? In Arsco 





aos (1969) 1 L.C.R. 172,174. 
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Investments Ltd. v. Metro. Torontos© it was held that the 
case was not of such a complex nature that both senior and 
junior counsel were required at the arbitration. This 
case also provides a good example of an instance where 
overpreparation was not reasonable. Taxing Officer, 
McBride, felt that the appraiser's report represented a 
substantial degree of overkill. He continued:©¢ 

I doubt if it would require a more elaborate 

written brochure and a greater expenditure 

of time and effort to sell the Brooklyn 

bridge. 
The appraisal costs were reduced from $4,500 to $2,000. 
Costs for attendance by- the experts at the hearing are 
costs which the expropriating authority must pay (at 
least in Alberta, although not in Manitoba), and it is 
reasonable that these experts remain at the hearing after 
they have given their evidence in case they have to rebut 
the testimony of the other side's expert witnesses¢° 


It must be remembered that the costs under 


discussion are those which the expropriating authority has 





Continues from last page 


where the Ontario High Court held that costs amounting 
to $84,000 were reasonable for the purposes of determi- 
ning compensation of $60,000. 


26. (1992) 2: U.0.R.2412. 
C7 ibide, abeasto 


eos Smegal v. City of Oshawa (1972) 3 L.C.R. 18. But 
where the claimants had expressed a lack of confidence 
in the work of their appraiser, it was unreasonable for 
them to expect the respondents to be required to pay 
for this appraiser's remaining at the hearing in an 
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to pay for the landowner. The landowner may still have 
to pay an expert witness more than the amount awarded 
against the expropriating authority by way-of costs. 
Taxing Officer McBride referred to this problem in 


Smegal v. City of Delaws sce 


I add only that nothing I have said or 
decided in these reasons is intended to act 
as a bar to the various experts collec- 
ting from the claimants payment in full 

of their respective accounts. These 
charges are a matter of contract between 
the individual expert and the cliaimants 

and I have no jurisdiction to interfere 
with that. 


The sole exception to this rule relates to the lawyer. 
Where the costs awarded are solicitor-client costs, the 
lawyer is bound by the award of the Taxing Officer with 
respect to those services for which costs are allowed as 
against the authority. He may not charge the client more 


for these services?” 


iv. When are Costs to be Paid by the 
Company ? 


Although the landowner may claim reimbursement 





Continues from last page 


advisory capacity: Seres v. Minister of Transportation 
(No.2) (1974) 6 L.C.R. 916. 


296 CA eu Ue leltis 1m, CO's 
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50.  Peloquin v. Junction Creek Conservation Authorit 
[1973] 1 ears GOOD ek Toe ikem iie uw MASON, KIOU» eas 
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for his reasonable costs, there are some circumstances in 
which he may not be entitled to any costs or in which he 
May even have to pay the pipe line company's costs. 

In Alberta, s. 37(1) provides that the landow- 
ner is to receive his costs, “unless the Board determines 
that special circumstances exist to justify the reduction 
or denial of costs". In the other three provinces, the 
party who bears the costs of the expropriation is determi- 
ned in part by the difference between the amount offered 
by the company 66 the landowner and the amount finally 
awarded by the assessing tribunal. Alberta's Act contains 
no Similar provision, but if the proposed payment offered 
by the company is greater than the final award, the 
Surface Rights Board may decide that this constitutes the 
"special circumstances" under which it may reduce or deny 
costs. Section 31(2) provides that an owner who withholds 
relevant information concerning his property may be 
penalized in costs, and from a reading of this section and 
s. 37(1) it appears that, unless the owner withholds 
information, the Surface Rights Board cannot award costs 
against him. Section 37(1) does not give the Board 
complete discretion as to costs. It only allows the Board 
to reduce or deny costs. Accordingly it appears that, 
in Alberta, no matter how unreasonable the landowner's 
action, in refusing a generous proposed payment for 
instance, he will not have costs awarded against him. 


Section 39(4) of The Surface Rights Acquisition 
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and Compensation Act also makes no mention of the offer 
made by the company, and because of the subsection's 
instructions as to the awarding of costs, it may well be 
that the Board of Arbitration like the Surface Rights Board 
has no power to award costs against the landowner. The 
most it can do in the way of penalizing the landowner is 

to make him pay his own costs. 

The Expropriation Procedure Act of Saskatchewan 
and the expropriation legislation of British Columbia and 
Manitoba, all provide for account to be taken of the 
statutory offer made by the company before the hearing to 
assess compensation. However Baar statute operates in 
a ele fcreant manner. Section 58(1) of The Railway Act of 
British Columbia provides that if the award exceeds the 
amount previously offered, the costs are borne by the 
company. If the award is equal to or less than the 
statutory offer, then the landowner bears the costs, which 
are deducted from any compensation he may receive. The 
Pe pecrrieton Procedure Act of Saskatchewan provides, in 
s. 43, that, where the award exceeds the offer, the company 
is to pay costs, but gives the judge discretion as to costs 
where the offer is the same as or exceeds the award. 

The relevant section in Manitoba, s. 43, 
provides greater incentive for the owner to accept the 
statutory offer made by the company. Under s. 43(1), the 
statutory offer must be ninety per cent, or less, of the 


award before the company automatically pays bodies. If the 





a Thre Manitoba provision creates exactly the 
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offer is greater than ninety per cent of the award, s. 43(2) 
leaves the matter of costs to the discretion of the Court. 
Three problems have arisen under the Ontario 
legislation. First of all, what if there is no offer ? 
Secondly, what if there is more than one offer ? Finally, 
what if there is no award ? In Four Thousand Yonge Street 
Verriecro. Toronto? the expropriating authority had made 
no statutory offer of compensation and the Land Compensation 
Board held that since there was no provision in The 
Expropriations Act dealing with this situation, the only 
section relating to costs, s. 343, was to be applied. 
Because "the offer" PoBvepresey: ie $0.00, the award was 


"“eight-five per cent or more" of "the offer". Accordingly 


3 


the expropriating authority had to pay costs?> However, 


Continues from last page 


opposite situation to that in Ontario. Section 33(1) 
of The Expropriations Act (R.S.0. 1970, c. 154) 
provides for the awarding of costs against the 
expropriating authority where the award is 85 per cent, 
or more, of the statutory offer. This provision dulls 
any incentive of the owner to settle since he has 
nothing to lose by going before the assessing tribunal 
even if the award is up to 15 per cent less than the 
the previous offer. 


32.6 W722) 2 eC she 1915 1 0. 


O See also Disposal Services Ltd. v. Metro Toronto 
C1975) 4°L.0.R. , 2>/, where the 
Compensation Board held that one party had no interest 
to be compensated and hence awarded that party nothing. 
Since the compensation awarded (nothing) was the same 
as the amount offered to that party (nothing), the 
Board ordered that costs were to be paid by the exprop- 
riating authority. However, on appeal to the High 
Court, this award of costs was held to be beyond the 
jurisdiction of the Board and was set aside. 
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the expropriating authority must be given an opportunity 
to make an offer. Thus, in Pugliese v. City of Hamilton? 
where a (successful) claim for disturbance damages was 
first made at the hearing itself, the expropriating 
authority had no prior notice of the claim and hence had 
made no offer. The Board refused to allow the costs 
connected with this part of the claim. 

If the expropriating authority makes a second 
offer, claiming it to be a statutory offer, which party is 
to pay the costs in the event that the award is more than 
the first offer but less than the second offer ? In 
Harvey v. Minister of Highways? the British Columbia 
Court of Appeal held that account should be taken of the 
second offer, and that the words "the sum offered" did 
not necessarily refer only to an offer made under other 
sections of the relevant Act. Since this second offer 
exceeded the award, the Act provided that the claimant had 
to pay the Minister's costs. However the statute involved 
in that aad was The Department of Highways Act of British 
Columbia?® and it is unlikely that the reasoning in the 
Harvey case will be applied to the Expropriation Acts of 


the western provinces, in light of the decision in 


Pe 
Jakubowski v. Minister of Transportation?’ In that case 





34. SIS ee) ae Velte 905 (te 
ae (1974) 6 L.C.R. 113. 
36. Reseiaus, 1700, Ce 10%. 


39. (1973) 6 L.C.R. 29. 
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the Land Compensation Board of Ontario hela:°2 

Section 33 would appear to contemplate only 

one offer and if that is a proper interpre- 

tation of the section then the offer must 

necessarily be that referred to in s. 25(1) 

as there is no other section within The 

Expropriations Act which makes provision 

for an offer. 
This reasoning would seem to apply to The Railway Act of 
British Columbia’? and to The Expropriation Procedure Act 
of Saskatchewan? Manitoba, however, has a provision s. 16 
(2) which permits the expropriating authority to amend 
its offer at any time up to the hearing to determine 
compensation: It is presumably the last of these offers 
that qualifies as "the amount offered" within the meaning 
of s. 43 of the Manitoba Act. 

Finally, if the parties settle before the 
hearing, can the landowner still have his costs paid by 
the authority in appropriate circumstances ? Section 37(3) 
of the Alberta Act provides that upon settlement, where 
the parties are unable to determine costs, the Surface 


Rights Board may determine costs in accordance with 


s. 37(1). None of the other provinces have such a provision 





38. Ibid., at 44. 
49. Where the corresponding sections to ss. 33 and 25 


of the Ontario Act are ss. 58 and 52 respectively. 


40. Where the corresponding sections are ss. 43 and 
20(2) respectively. ; 


Ad. If an amount has been certified by the Land Value 
Appraisal Commission in accordance with s. 15, the 
expropriating authority cannot offer a different 
amount without the Commission's approval. 
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in their legislation. The legislation of British Columbia 
and Manitoba and The Expropriation Procedure Act in Saskat- 
chewan all refer to the amount of compensation awarded 

when determining by whom costs are payable. In the absence 
of any "award", the costs provisions seem to be inapplicable. 


2 this 


In two Ontario cases before Taxing Officer McBride? 
point does not appear to have been argued, but in both 

cases Cometoni nt a negotiated settlement an award of costs 
was made in favour of the expropriated claimant as if an 
award of compensation has been made to him in accordance 
with s. 33(1) of the Ontario Act. In both cases the terms 
of the settlement were embodied in an order of the Land 
Compensation Board, which order also directed that costs 

be taxed pursuant to s. 33 of the Ontario Act. It remains 
to be seen whether the same award of costs would be made 
where settlement was reached without any reference to the 
Board or its equivalent in other provinces. If an 
expropriating authority offers an amount by way of compensa- 
tion which comes close to the compensation actually payable 
under the Act but refuses to pay costs, the landowner may 

be put in the unenviable position of having to choose 
between accepting the settlement and paying his own costs, 
or refusing the settlement offer, going before the 

assessing tribunal, and perhaps finding that the amount 


offered exceeds the award so that (in B.C. at least) he 





42. Shiner v. Metro. Toronto (1972) 2 L.C.R. 330; 
Nazaret Construction Co. V. Scarborough (1973) 4 
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not only has to pay his own costs but those of the exprop- 
riating authority. The same problem occurs under the 
Manitoba provision which allows for an amended offer at any 
time up to the hearing. Because the final offer governs 

by whom the costs of the action may be payable, the 
landowner may be faced with the risk of losing his costs 
because of an eleventh-hour offer by the expropriating 
authority Hen brings the case under s. 43(2) of the 
Manitoba Act t? 


ve Costs of Further Hearings 


Three of the statutes under discussion make 
express provision for the matter of costs on an appeal 
from the decision of the board. Section 37(4) of the 
Alberta Expropriation Act provides that the expropriating 
authority is to pay the costs of the appeal (on the same 
basis as payable under s. 37(1)) in all cases except where 
the owner appeals and is unsuccessful. In the latter 
case, costs are in the discretion of the Appellate 
Division. Subsections (4) and (5) of s. 44 of the Manitoba 
Expropriation Act provide that where the expropriating autho- 
rity appeals, it must pay costs on a solicitor-client basis. 


Where the owner appeals, costs are in the discretion of the 





43, - Although costs do still remain in the discretion 
of the Court under s. 43(2). See the comments of 
the B.C. Court of Appeal in Harvey v. Minister of 
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Court of Appeal. The Surface Rights Acquisition and 
Compensation Act of Saskatchewan provides an initial appeal 
by way of trial de novo before the District Court. 
Section 55(5) gives the Court discretion as to costs. 

The appeal under the same Act from the District 
Court to the Court of Appeal is governed by s. 57(2). A 
similar section, s. 68(2) of The Railway Act governs 
appeals Cnet; eran Columbia. Both sections provide that 
the practice and procedure upon appeal shall be the same 
as upon normal appeals from a lower court. What 


consideration should these appeal courts take into account 


when determining costs ? In Re Souter & Co. and City of 


Hamilton’ the Ontario Court of Appeal stated that it was 


the intention of the Expropriations Act that a claimant 
should receive his legal and other costs. This intention 
should be kept in mind by the appeal tribunal when awarding 
costs. Accordingly the Court awarded costs against the 
City on a solicitor-client basis. 

Although this reasoning is, it is submitted, 
applicable in the case of The Surface Rights Acquisition 
and Compensation Act of Saskatchewan and The Railway Act 
of British Columbia, it is doubtful whether it is applicable 
to appeals under Saskatchewan's Expropriation Procedure Act. 
Section 44(2) of that Act provides that costs shall be 


awarded against the expropriating authority if it appeals 





4bdp GA0mmn TO. Re. (2d) 760, 5 L.C.R.. 155. 
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from a judgment of $5000 or less. Does this express 
direction constitute the only guidelines for a higher 
Court to follow, or does s. 44 still govern the matter on 
appeal ? An appeal to the Court of Appeal still constitu- 
tes "an action under this Act". If the result of the appeal 
is that the award is still greater than the statutory offer 
of compensation must the expropriating authority pay the 
owner's costs of the appeal ? An affirmative answer was 
given to this question by the Appeal Division of the Nova 


a 


Scotia Supreme Court in Martell v. City of Halifax,~ where 
the City, which had been successful in its appeal, still 
had to pay the owner's cost Since the award, although 
reduced, was still greater than the amount offered by the 
City. On appeal to the Supreme Court of Canada, the award 
to the owner was increased again, although not by as much 
as the amount claimed. Although Laskin, C.J.0C., for the 
Court,did not refer to the award of costs in the Appeal 
Division, he ordered that "success being divided, the 
eel ant should have one half of his costs in this Court" t? 
It remains to be seen how far the Courts in British 
Columbia and Saskatchewan will allow a landowner to take 
his case without any expense to himself. 


As well as appeals from the judgment of the 





45. ad) bee oes ted) ate 
Wee 19074) 9 N.S.k. (20),87. 
47 Ibid. «at, 83. 
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assessing tribunals, there are further hearings before 
taxation officers to determining what costs are reasonable 
and are payable by the expropriating authority. These 
often time-consuming hearings in turn generate further 
legal costs and none of the provincial statutes provide any 
indication as to which party or parties is or are respon- 
sible for these costs. The determining factor is whether 
these costs are "incurred for determining the amount of 
compensation payable", and unfortunately the reported 
cases on point reach different conclusions. In Nazaret 
Constructions Co. v. Scarborough *? Taxing Officer McBride 
was not prepared to award costs of the taxation reference 
as he felt that there was simply no provision for the 
award of these costs in the Act. Six months earlier, 


nay, 


however, in Shiner v. Metro. Toronto,” the same Taxing 


Officer had said? 


e+e L think the cost of the legal services 
rendered in connection with the normal 
procedure for the taxation of the costs of 
the arbitration are payable by the authority. 


Finally, in Four Thousand Yonge Street v. Metro. Toronto?" 


Taxing Officer Saunders cited the decision in Madsen 


Ven Dieuros Toronto? where Aylesworth, J.A. said:?° 





48, (1973) 4 L.C.R. 156, 160. 

49, (972) us. D.C.Re 101. 

50. oid., at 104. 

51. (187 40a oe CoRe lose 28. 

52. Cig70yeaet.C.R. 27 (Ont. C.A.). 


oe Ibid. < at Pe 396 


oS " f r a a ‘ oi ee Oe 4 DrAauo 4 aes.) 0 c ar teed 


ey 
bien .4.1 ,dicowesiv’ etodw “otaetet 20798 
car , A. & CEQRRD 




























‘a naw 
a : 


hy 


ay 
‘Aged tetlteo} we enets stoaudias: satoseaes ir 
.ju00 vecw Sedbseretob e+ aroun sokdaxse Mi 


: 


Sus _altelagonyys sit qc? si¢eyeg¢ ete bas 
oy sau wt tpsivs ot Si lavabeo-omid gash 4 
LAiGCnsVose? ec? Jo eron Bap. eieoo Ieget 
23if7 Tag io Yisg aoliw og ed nofisotbat 
cet. sutntoretel : .cieos seedt tot sidse 
ACLROFL LOL Derulon “ @18 aveocos seams. 
e Vileqgs fad Ores itt 228 » " @Learse foithenwawed | 
sunte p00 JgensTlif goBet Uekog ae Beeee 
ictual ~ coyoltog3g ss Wo Sao Seine 
tc face btawa oF Bes BYOTT Joh saw 
nels eew enet dade +ter act Bh 
%, ck eteor eit 9 -Dinwe 
MV tonlaa ‘wa Tevownlbol 
Nb tga baal ToOLERG ; 
suf « > ai? dares -D owe 
a enaee af bevebast 


a jue! of? wh.exbeseias a: 
"mSq ets no L0eTs £078 eat 


a a a 


ee hag wh a  \ 


a week i . on bes co ezeiered sos kTX0 aa 


«fOr ie Subie ESRC) 


_ 
r o 


ooh ge" Fe a 

ON", 8S. SO a. 

A ahed aon YS AB Ded me ‘ ae Ke 
RE te. it 


7 Aas 2 


Accordingly, we remit the matter before 

us to the arbitrator for the sole purpose 

of the fixing by him of the reasonable 

legal, appraisal and other costs mentioned 

in the award. 

The question of any costs arising out 

of this additional hearing will, of course, 

be disposed of and fixed by him under [s. 33 

of the Act. [Emphasis added by Saunders, 1.0. 
The Taxing Officer accordingly ordered the reasonable 
costs of the taxation to be paid by the expropriating 
authority. It appears that the balance of authority 
supports the view that the costs of the taxation reference 
are part of the reasonable legal costs awarded to the 


owner. 
vi.) Conclusion 


The approach taken by the new expropriation 
statutes to the matter of costs is one of the most striking 
changes of the recent legislation. The general principle 
behind this new approach was enunciated in the Working 
Paper on The Principles of Compensation produced by the 
Alberta Institute of Law Research and Reform in 1971: 

eee the owner should not be out-of-pocket 
in any reasonable step he takes to deter- 
Mine the amount he should receive. He has 
not chosen to be expropriated. 
Total reimbursement of the expropriated party's reasonable 


costs has resulted in a much higher proportion of the 


amount of costs awarded compared to the amount of 
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compensation awarded? This proportion of costs to compen- 
sation is still higher in the case of expropriations for 
pipe line rights-of-way where the final sum awarded by way 
of compensation is relatively small, and when one remembers 
that the pipe line company has its own legal, appraisal 
and other costs to pay, the proportion is raised yet further. 
This very generous approach to costs has 
affected both the pipe line companies and the landowners. 
There is little incentive to settle if the landowner believes 
that he may receive more compensation at no extra cost to 
himself by requiring assessment by the relevant provincial 
tribunal of the Seroenaer an due. The reaction of the pipe 
line companies has been to settle at almost any cost. The 
companies can afford to make very generous offers and yet 
still pay less than they would if they expropriated the 
right-of-way?7 
In its Working Paper on The Principles of 
Compensation, the Alberta Institute of Law Research and 
Reform stated? 


To aid the negotiating procedure, there 
must be something consequent upon the 





D4. For some of the more extreme examples of the pro- 
portion of costs to compensation, see Robinson, Report 


on The Expropriations Act, 1974, pp. 16-17. 


mie The other influencing factor is time, and the pros- 
pect of drawn-out expropriation proceedings has had the 
effect of increasing further the offers by the pipe line 
companies to the landowners. See further Chapter VII. 
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6 
negotiating offer and its acceptance or ace 
rejection. 

Section 37(1) of the Alberta Act in fact makes no mention 
of the offer by the expropriating authority, but merely 
refers to "special circumstances". It is submitted that 
there should be expressed in the Act a direct connection 
between the offer and the final award which would furnish 
some objective guidelines along which to assess the costs, 
and would at the same time emphasize the dangers of 
refusing a generous offer. 

The linking of the negotiating offer with the 
final award of compensation has however brought its own 
problems. In Ontario, which has a provision (s. 33) that 
gives costs to the expropriated landowner if the award is 
85 per cent, or more, of the offer, the basis on which 
costs are awarded has received severe criticism?’ In his 
Report on The Expropriations Act, R.B. Robinson, Q.C. 
advocated the deletion of any reference to 85 per cent of 
the offer2? The offer itself should govern costs. fMThis 
raises the further problem of which offer it should be 
that will govern costs. The prevailing judicial opinion 
as evidenced in Jakubowski v. Minister of Transportation?” 


would appear to permit only one offer to govern costs. 





ea R.B. Robinson, Q.C., Report on The Expropriations 
Act, October 1974, Chapter IIT. 
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Very often this is made with little information concerning 
the land to be expropriated especially in relation to such 
items as future potential and severance damages. It is 
hardly surprising that the expropriating authority 
underestimates the value of these items in making its 
intitial offer. Only Manitoba, in s. 16(2) of its Exprop- 
riation Act, allows for an amendment of the statutory offer. 
It 1s submitted that a provision permitting an amendment 
of the statutory offer up to and including the day before 
the hearing to determine compensation should be added to 
all the provincial expropriation statutes. Taggart, J.A., 


for the British Columbia Court of Appeal in Harvey v. 


Minister of Highways? 


drafting of such a provision: 


pointed out the dangers of improper 


I have reached this conclusion [that the 
landowner should pay the Minister's costs 
reluctantly because it seems to me patently 
unfair that a property owner should be 

faced with the risk of losing the considera- 
ble costs of an expropriation such as this 
one because the Minister makes an offer a 
few days before the proceedings are to open. 


His Lordship agreed with the trial judge that the relevant 
statute should be amended so that the landowner should 
still be entitled to his reasonable costs incurred up to 
the time when the last offer was made. The same solution 


61 


was advocated by Mr. Robinson, Q.C.,; and it is submitted 
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eye | Report _on The Expropriations Act, 1974, at 18. 
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that the same approach should be adopted in the legislation 
of the four western provinces. 
One final provision which offers an interesting 


alternative approach to the awarding of costs is s. 50(1) 


of The Highways Act of Saskatchewan: °° 


If the difference between the sum 
awarded to the claimant and the amount 
offered by the minister is less than 
the difference between the sum awarded 
to the claimant and the amount claimed 
(under s. 45], the claimant shall pay 
all costs and expenses of the arbitra- 
tion; and if the difference between 
the sum awarded to the claimant and the 
amount offered by the minister is 
greater than the difference between the 
sum awarded to the claimant and the 
amount claimed, the department shall 
pay all costs and expenses of the 
arbitration. 


This section serves the useful function of discouraging 
both extravagant claims by the landowner and unreasonable 
offers by the expropriating authority. With both parties 
attempting to "second-guess" the tribunal's actual award 
the chances of settlement. before the hearing increases 
greatly. Such a provision merits serious consideration 
when a revision of the sections relating to costs is 
undertaken. 

Mr. Robinson, Q.C., in his Report, stated that 


"the present provision for costs seems to presuppose a 


claimant's right to carry his case through to a full hearing 


without cost to himself". It is submitted that this is a 
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fair presupposition in an expropriation case where the 
owner has been forced to incur these costs. The present 
provisions are however too generous where they permit 
overpreparation of the case by lawyers, appraisers or others 
representing the landowner. Mr. Robinson, Q.C. sums up the 
problem thus: 
As a general principle, an expropriating 

authority should have to pay solicitor and 

client costs reflecting economical and 

straightforward preparation. Service 

beyond that should be paid for by the 

client, if he wishes it. 
Overpreparation of his case is the prerogative of any 
litigant, but it is unreasonable to expect an expropriating 


authority to pay for such a luxury®? 


ce Interest 


i. Where no provision made 


Not all of the expropriation statutes under 
discussion contain specific provisions relating to interest. 
The Railway Act of British Columbia, The Surface Rights 
Acquisition and Compensation Act of Saskatchewan, and, 
before its repeal in 1974, The Expropriation Procedure 
Act of Alberta all omit any reference to the payment of 


interest. Nevertheless this has provided no bar to the 





53, As to the overpreparation of cases and the 
establishing of tariffs (in particular for appraisers’ 


fees) see Robinson, Report_on The Expropriations Act 
1974, ppe 19-2e. 
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awarding of interest in appropriate circumstances, and the 
Courts in these three provinces have been prepared to make 


an award, unless the relevant statute expressly excludes 


64 


such an awards In one case, St. Mary Development Co. 


Murra Oo the Alberta Appellate Division applied s. 34(16) 


66 


of The Judicature Act ;~ which allows the court to award 


interest where payment of a just debt is improperly delayed. 


in% Atewhat rate <2? 


The remaining statutes make express provision 
for the payment of interest. ‘The Expropriation Procedure 


Act of Saskatchewan is the only statute that prescribes a 


fixed figure (6 per cent)©? The Expropriation Act of Alberta 


provides for interest "at such rate as the Board considers 
just" while The Expropriation Act of Manitoba provides 
for a rate which is to be fixed from time to time©? These 


two latter Acts provide a greater flexibility which enable 









64. Northwestern Utilities Ltd. v. Timm (1964) 47 
Tie Te - British pacific Properties v. 
Panieter of AS (1959) 35 WecWesktume “15203 cherie 
PDP 960] S.C.R. 261 Tvyacke v. The Queen 





Obi. (1960) 21 D.L.R. (2d) 203. 
66. Reis Avenil970:,: Ger 199% 

67 « Su Sie 196842 ese fase 4061) 
68. Beas MIO74s Ce 275 Be O4(1). 


69. S.Ms 1970,, ¢.1, 785118. 35(1). 


aed (? 

















Ca ip 


ielitqee@qus ai tesreta toto, gabe 
mi pkpbsvor seutt caedt Biadaea. 
wA TaxrSVe Een s49lau ,~bTawea oe 


Xe | * ‘ 
pet 2 Views 28 dogg 


5 J 1odLA edd *F gece 
4) boty IwitseofboeluesAy. 2 


> Pei ‘eVl 8%@dw Teeregege 
ae 3) pitw ft : fi 


sjavasa 36 2ok 


# 


i799 %e0°@) Ssaivntl Bees 


int tO? sobivere 
+ Sw a 


af frleg 
SLitiw ant, 


fsidw otat 4 aon 


Jos restal own 


7's 
‘3.4 
— re 
; ‘* ; bat 
meTga Ty Ss ra wel vy 
& . ow of OA ‘ * 
—— 7. — Tr ‘7 V 
ae . : is 4 a = Se F 
a “ 
o sayetat Ook 
*% ‘ ‘ Lh ¢iw~s & * * 
On eed See ee 


YVSVOLEICsS \a *\ 
-_ a 


we) 22S (5) wieded Re COR 
S) 2.0 tS (Oaen) 

OVE? »,he Gk 

eT JOP .2 SO os er Vase 
(Pwo .a . tS Lo DOReR ae 


o - 7 
(PjCE 28 S\ <0, -OVGP aiiae 


228 


the tribunal or court to grant interest at a rate that 
reflects current interest rates in the community. On this 
point, see Sadownick v. The Queen where Maher, D.C.dJ. 
took judicial notice of the fact that for a considerable 
number of years the prevailing rates of interest have 


been in excess of the legal rate of five per cent, and 


awarded interest at the rate of eight per cent. 


1i1.Payable from what date? 


The Expropriation Acts of both Alberta and 
Manitoba state the date from ud on interest is payable on 
any unpaid amounts. Section 64(1) of the Alberta Act 
provides that with respect to compensation and severance 
damages the interest shall be calculated from the date of 
acquisition of title (i.e. the date on which the certificate 
of approval is filed under s. 18(1)) to the date of 
payment in full. However s. 64(2) provides that the owner 
is not entitled to interest until he has given up possession 
of the expropriated land. It is not made clear whether 
this subsection means that, until he surrenders possession, 
the owner is not entitled to claim payment of the interest 
which is still calculated from the date of acquisition of 
title by the company, or whether it means that interest 


is only to be calculated from the date on which possession 





70. (1995) #7. L.CoR. 198, -2c04 (Sask gqD.Gedin 
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is given up. It is suggested that this latter interpreta- 
tion will be adopted, especially in light of the opening 
words of s. 64(2): "Notwithstanding subsection(1)". 
Section 45(2) of the Manitoba Act puts the matter beyond 
doubt by clearly providing for the calculation of interest 
from the time at which the authority takes possession 
(unless the court approves an earlier date). 
Where pipe line expropriations are involved, 
only a strip of land is taken and problems may arise as to 
the date of relinquishment of possession where the pipe 
line company does not begin construction at once! | In 
Manitoba, the pipe Hee Oeonene may serve a notice of 
possession under s. 20, giving at least ten days notice. 
However there is no requirement for the company to take 
possession at any particular time, so that if construction 
will not be starting at once, the company can simply delay 
serving the notice of possession. In Alberta, however, 
S. 62(2) states that, 
After the certificate of approval has 
been registered, the expropriating 
euthority may so. serve’ on the-person 
in possession a notice that it requires 


the land on the date specified 
therein. 


Subsection (3) of s. 62 continues: 
The date specified in the notice shall be 


(a) seven days from the date of registra- 
tion of the certificate of approval 





fii This may well occur where, because of previous hea- 
rings or inquiries, the pipe line company is prevented 
from beginning construction by the weather. 
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where the land expropriated is other 

than occupied land or is fora 

right-of-way. 

If the notice is given immediately upon regis- 
tration of the certificate of approval, the date on which 
the land will be required will be seven days after the 
date of registration. However, s. 62(2) does not make the 
serving of notice mandatory /* and, if the company does not 
serve notice, or serves notice after a period of seven 
days has elapsed since registration of the certificate of 
approval, s. 62(3) becomes meaningless. The intention of 
S. 62(2) and (3), viz. to give the landowner notice of the 
company's commencement of construction on the land, will 
be defeated if a notice, served (say) ten days after 
registration of the certificate of approval, requires 
possession from a date three days prior to the notice 
itself. Even the inclusion of the words "at least" before 
the words "seven days" will make little more sense out of 
paragraph (a) of s. 62(3). Section 62(3)(b) of the 
Alberta Act contains the words "at least", and while this 
allows the expropriating authority to specify a date 
after the date on which notice is served, there is still 
nothing in s. 62 to prevent the specifying of a date 
before the service of the notice in cases where service 


of the notice is delayed beyond the 90 days referred to 
in s. 62(43)(b). 





oe Only the making of the proposed payment is a 
mandatory prerequisite in Alberta: s. 62(5). 
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In Manitoba, s. 20(2) makes the service of a 
notice for possession mandatory, and avoids all the 
problems of the Alberta legislation by stating, 

eee where the land is not occupied, the 

notice shall be served on the registered 

owner at least ten days before the date 

specified for possession. 
The landowner in Manitoba is therefore given at least 
ten days' notice of the start of construction. 

As the Alberta provisions stand at the moment, 

a strict application of them would have absurd results. 
However, the courts may not be prepared to give subsec- 
tions (2) and (3) of s.-62 an interpretation which is 
totally unsupported by the words of those subsections. 
It is submitted that, in Alberta, legislative amendment, 
perhaps along the lines of s. 20 of the Manitoba Exprop- 
riation Act, is urgently required. 

In the other provinces, where no date is 
fixed from which interest is to be calculated? common 
law rules apply. ‘The practice of the courts has been to 


allow interest only from the date on which possession 


was relinquished by the claimant (+ The fact that the 





35 Section 40(1) of The Expropriation Procedure Act (Sask.) 
allows the Judge to fix the date. 


74. Re City of Toronto and Toronto Ry. Co. 11925) 
A.C. 177; Inglewood Pulp and Paper ocr V% 

Electric Power Commission : Tish 

PaGIa To: ero erties iii Minister of ais hways 0] 


46 
449: Cal ar pene Lod. Ve Grobe (7963) yo W. We He > 
413) oe Taide me ryecke v. The Queen (1964) 


47 DIR 254, 260 (Sask. ° 
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taking of a right-of-way does not give a right to complete 


possession is not important? 


iv. Use of interest as a penalty 


Both the Alberta and Manitoba Acts provide for 
interest to be awarded as a penalty for delay caused by the 
expropriating authority. Section 64(3) of the Alberta Act, 
however refers only to a delay by the authority in notifying 
the owner of the proposed payment. Should this failure 
occur, penalty interest is to be paid from the beginning 
of the delay until the proposed payment is made (© Section 
35(4) of the Manitoba Act refers to delays in determining 
the compensation, when additional interest (up to five 
per cent above the fixed rate) may be awarded!’ Section 
64(4) of the Alberta Act also provides for a penalty rate 
where the proposed payment is less than 80 per cent of the 
final award. 

The Alberta Act, in leaving the amount of 
interest to be awarded to the discretion of the Surface 


Rights Board, provides for interest to be refused or reduced 





736 Calgary Power Ltd. v. Grobe (1963) 42 W.W.R. 413, 
4145. 


Wee Unless the Board is of the opinion that the 
expropriating authority is not to blame - s. 64(5). 


‘aie For a case on the equivalent provision in Ontario's 
Expropriations Act, which is very similar to's. 35(4) 


of Manitoba's Act, see Schweitzer v. Essex County Board 
of Education (1975) 7 L.ClUR. 376. eS 
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in appropriate circumstances/® Section 31(2) also provides 
for a penalty in the form of interest where information is 
withheld. The Manitoba Act however gives no such power to 
the court, and s. 35 by its wording provides for interest 


to be paid at least at the rate fixed by the Lieutenant 


Governor in Council. 


d. Mortgages 


Where only a strip of land is taken represen- 
ting a small proportion of the value of the entire parcel 
from which it is expropriated, Ree ne submitted that 
complicated formulae to determine the distribution of the 
compensation between mortgagor and mortgagee are unnecess- 
ary? Even provisions such as those in Manitoba?” British 


81 82 which provide for distribution 


Columbia and Saskatchewan 
provide an added complication which can be avoided. 

It is submitted that the approach of the 
Alberta Expropriation Act, in s. 47(4), is the simplest and 


most satisfactory method of dealing with the problen. 





783 Note also s. 40(2) of the Saskatchewan Expropriation 
Procedure Act. 
79. For an example of such a formula, see s. 24(8)(c) 
of The Expropriation Act, R.S.C. 1970, c. 16 (1st Supp.). 
80. SOM. 81970 1.00578, 98875305) 
STs ROSE -CFV1960, “e529; "s.9°715 


82. S1S.01968) cit27josiear: 
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Under that subsection the Surface Rights Board is to distri- 
bute compensation between the mortgagor and mortgagee "as it 
considers just in the eircumstancesi: In the situation where 
the payments are .up to date and the mortgage well secured 
it 1s expected that the Board will follow its previous 
procedure of awarding all the compensation to the mortgagor. 
If the circumstances are otherwise, it may be "just" to pay 
all or part of the compensation to the mortgagee. 

‘It should be noted that the same approach can 
be adopted with respect to agreements for sale or other 


forms of security interests in land. 
e. Annual Rental 


When considering the question of compensation, 
the Institute of Law Research and Reform examined the 
possibility of annual payments along similar lines to 
the annual payments made under the Surface Rights Act 
for eehte of entry. However the suggestion was 
rejected, and the new Expropriation Act contains no 
provisions for annual payments. Recently there has been 
renewed pressure for awards of annual payments with respect 
to above-ground installations. The landowners argue that 
the installations are a continuing nuisance and should be 
paid for on a continuing basis. In addition the landowners 
complain that lack of care taken by the construction firms 


in properly conserving the top soil - especially in winter 
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projects where the topsoil requires burning prior to its 
removal - has resulted in poor crop yields from the right- 
of-way area and in some cases in subsidence which interferes 
with the landowner's operation. They suggest that there be 
at least some form of compensation for the first few years 
after completion of the pipe line, perhaps on a decreasing 
scale until the land "recovers"°? However in the light of 
cases such as Home Oil Co. v. Bilben®?* and Pembina Pipe Line 
Ve Karbach’? it seems that the company, having already paid 
compensation on the basis of the market value of the fee 
Simple, is entitled to use the right-of-way as it pleases, 
and is not required to make additional payments. It is 
submitted that any change in the present situation must 


be brought about by legislation. 





BS. The Surface Rights Acquisition and Compensation 
Act provides for an annual rental in s. 39(2), and an 
excellent example of the employment of this subsection 
by the Board of Arbitration can be found in an article 
by Professor M.J. Sychuk on Compensation for Acquisi- 

Lpom vor “Suprace Interests for Oil and Gas 

in Saskatchewan, 46 Sask. 











y' 


84. Unreported, 1964, P.U.B., Lewis and Thompson, 
Canadian -Oil”and Gas, Vols°1)*Dig. 2205 


85. Decision No. 71-8 of the Board of Arbitration, 
28 October, 1971. See pp. gOand 91, supra. 
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Vel CONCLUSIONS 


Transportation of oil and gas affects, directly 
or indirectly, every sector of the Canadian economy. The 
cost of transportation from the well-head to the ultimate 
consumer will affect the price that a company can charge 
for its product, and in Canada, where the price of oil and 
gas is regulated, increased transport costs mean reduced 
profits and a further application by the company to increase 
the price of the relevant product. The price of the 
delivered product will affect industrial consumers, who 
Iay have to pass on the increased cost in the form of 
higher priced commodities and risk the decreased competitive- 
ness of their product, or who may attempt to absorb the 
cost, thus reducing their profits. Delay in building a 
pipe line or the failure to obtain a permit to do so 
may prevent the delivery of new reserves and thus reduce 
the supply available to markets in Canada and the United 
States with resulting shortages, higher prices or the use 
of alternative sources of energy. Finally the property 
rights of those landowners through whose land the pipe 
line travels must be considered. To what extent should 
the landowner's right to privacy and enjoyment of his own 
land be sacrificed to the interests of the community in 
obtaining energy resources in sufficient supply and at 


reasonable prices ? 
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Every pipe line project must be viewed in 
terms of a balancing of the conflicting needs of the oil 
and gas companies, the individual landowners and the 
community at large, and in a country which has no consti- 
tutional safeguards concerning the right to property, 
this balancing must be achieved, to some extent by the prin- 
ciples of the common law, but for the most part by 
legislation. 

The period before construction consists of 
two quite separate phases, during each of which the 
interests of the various parties receive different emphasis 
depending on the policies adopted. The first of these 
phases involves the obtaining of permission to construct 
a pipe line, and the problems involved in this phase were 
considered in Chapter II. The major problem is how much 
emphasis should be placed on the protection of the 
interests of the landowners through whose property the 
proposed pipe line will travel. Should the pipe line 
company be required to provide information concerning the 
specific location of the proposed line, and should. the 
landowner be permitted to object to the proposed route 
and to have his objections heard by the person or tribunal 
that issues the construction permit ? It is a question 
of weighing the interests of the landowner against those 
of the community as a whole, and while the idea of the 
invasion of an indi viduaiais privacy and the infringement 


of his right to property conflicts with the principles on 
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which the English common law is based, public policy 
dictates that these rights must be sacrificed to the 
benefits accruing to the community in the form of reduced 
pipe line costs and the increased competitiveness of the 
price of the oil and gas produced. 

Clement, J.A., in Dome Petroleum Ltd. v. Swan 
Swanson Holdings Leave perceived the problems that could 
ensue if objections by individual landowners were permitted 
to influence the route taken by a pipe line. He saia?? 


It is difficult for me to see how the 
scheme could work otherwise. As is 
disclosed in the present case, a pipe- 
line traverses wtany parcels of diversely 
owned land through which it must maintain 
its continuity; the point of exit at the 
boundary of one parcel must coincide with 
the point of entry into the adjoining 
parcel. The scheme of the Acts does not 
contemplate or permit landowners to cause 
a changevin the point of entry#into, or 
the point of exit from, their respective 
parcels, which would cause a chain reac- 
tion dislocating the projected placement 
of the pipeline to an extent that could 
only be speculated on when applications 
for expropriation are undertaken. 


Inefact;° all the western: Provinces yexcept 
Alberta have a provision in their pipe line legislation 
which allows objections of interested parties to be made 
known to the Minister who decides whether to grant or 
refuse the permit. Manitoba's Pipe Line Act provides 


that the Minister, following application by an affected 





aero [1977] 2 W.W.R. 506. 
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party, may order a public hearing, while British Columbia's 
Act provides that the Minister there is to take into 
account the objections of an interested party. Only Saskat- 
chewan, in s. 36 of its Pipe Lines Act, makes it mandatory 
for the Minister to order a public hearing on an application 
to do so, unless the application is considered frivolous. 
The relevant provision in Alberta is s. 29 of The Energy 
Resources Sonatina ton Act, but as submitted in Chapter II, 
this provision does not apply to the construction permit 
hearings since no right of the landowner is "directly" 
affected. In practice a hearing is often given to the 
landowner in Alberta and in the other western Provinces, 
but it 1s submitted that only in Saskatchewan does the 
landowner have the right to be heard. 

At the permit stage the plans for the proposed 
pipe line are carefully scrutinized and its economic 
benefit to the community is assessed. Once the need is 
established for a pipe line between certain points, then 
a prime consideration is the economic viability of the 
pipe line. It becomes impossible to entertain objections 
that will have the effect of so altering the route that 
the project is no longer economically viable. At the permit 
stage the decision made is one of public policy in which 
the rights of individual landowners must be restricted in 
the public interest. It is at the expropriation stage that 
these rights must be properly protected. 


Finally a comment should be made about the 
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scope of the examination of the construction stage in this 
thesis. The approach has been what might be termed a 
"micro-scale approach" since it deals with the effects of 
the proposed pipe line on the individual landowners in 
its path. Where a pipe line travels for a long distance, 
the problems faced by the communities along the route of 
the proposed pine are so numerous that they warrant separate 
examination. The "“macro-style approach" to pipe line 
problems would include examination of the economic effects 
on communities adjacent to the pipe lines - the "boom and 
bust" effect which results from the influx of construction 
workers followed by their departure on completion of the 
line. Examination would also be of the ecological effect 
of pipe lines, especially in northern areas of Canada, and 
the rights of groups of people, who have no direct interest 
in the land affected, to make submissions and objections 
to the proposed pipe line. Finally the problem of native 
land claims arises: the rights of the native people to 
the land, the effect of a pipe line on those rights and how 
the interference with those rights should be compensated. 
Once the permission to commence construction 
has been granted, another weighing of the competing 
interests must take place. At this stage the objections 
can no longer be directed against the route selected for 
the whole line, but must be directed against the location 
of the proposed right-of-way on the complainant's land. 


The likelihood of success of these objections varies between 
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the western Provinces. In British Columbia?® the ease 


with which a pipe line company can obtain possession 
quickly, creates the situation which arose in Dome Petro- 
ileum, and which was felt by the majority of the Appellate 
Division of the Supreme Court of Alberta to preclude the 
owner from objecting to the location of the line, especially 
when the line has already been constructed. Both the 
Alberta and Manitoba Acts do provide the owner with the 
right to object to the location of the pipe line on his 
land, and these Acts give the landowner the opportunity to 
request that the right-of-way be relocated within the 
general route already aperoven’ The practical value of 
this right to object must however be queried where the 
land contained in the general route includes no features 
of special economic value which should be avoided. 

This right to object then becomes a bargaining 
weapon in the hands of the landowner. He can threaten 
to delay the beginning of construction by objecting 
under the provisions of the relevant Expropriation Act. 
If the landowner does object to the expropriation, the 
time which elapses before the company may take possession 


and begin construction may perhaps be as outlined in 





88. And in Saskatchewan too, if the courts there were 
to hold that The Expropriation Procedure Act and The 
Expropriation Act must be read together. See pp. 98-102, 


supra. 
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Table 207 
Table 2 
Day 

Action Taken Section? Of Act Number 
Notice of Intention filed 8(1) 4 
Notice of Intention served 8(2) 2 
[Publication in Newspaper] 8(4) 1&8 
Notice of Objection 10(4).Ca) 22 
Board notified A. -G. 4U TG: o4 
A.-G. appoints Board 14(2) 29 
Board's decision and approval 473) 89 
Company registers certificate 18(1) 90 
Possession (after 7 days notice) 62(4)(a) 97 


Table 2 does not take into account a further 
65 days of extensions which the Attorney General may grant, 
nor an adjustment of the date of possession by the Supreme 
Court under s. 62(4). Similarly it does not take into 


account the possibility of administrative delays, appeal 


90 


procedures; or adjournment of hearings. The company 


89. Reference in Table 2 is to The Expropriation Act, 
Slave 1974 ,cey 272° -The*procedure*under the’ Manitoba Act 
takes approximately the same length of time. Unfortunate- 
ly the latter Act (S.M. 1970, c. 78) does not prescribe 
a time within which the confirming authority must make an 
order in respect of the declaration of expropriation, 
although a confirming order should be made within 120 days 
or the declaration is deemed to have been refused (s. 9(4)). 


90. wrSectione4s>, Malthough notecs. .16. 





















£85 SldeT 
Sc slfdst 


moss nmakoos 
See eee ty 


ne. mene 





eas ; 7 O ¥ 7) JI : Oo 


¥, 
me & hm, 
SI L008 


- nin oe r « -_ mh: 
ijict otiast{ ; 
66d te esitok 


. Beriiton Bbrseoe - 


os 
€ 

A 
» ae 
<a 
tie 
— 


facsixs to -syeb gaa 


tneavauphs as soe 
y ¢ 


4 s 
.(#)S3..8 t9h00 Jee 
e a 
egog es gv fLIG 7a ~~ 
oe a 
&S 30 “pesrtebesem 


———€! 


eDceTs ten 
sD P AT EP re S 
‘SULIKXOTIQA e2axeT 
attel edt -eiy 

idw agit iw, omic ae 
tn thege se ni tebe 
writege 2 aaa 


vv? > 


~~ 
~. 
- 


roisetelosh siz ce" 
‘oa 
wot’ is ,2€ @odsoee >. 
tae y 
ii 






243 


can do little to speed up the process, especially when it 
has to obtain a construction permit before it may even 
begin expropriation proceedings. It may take some considera- 
ble time to obtain this permit in the first place? 
Inflation today is a far more serious problem 
for a pipe line company to contend with than it was at the 
time the new-style expropriation procedures were introduced 
in Canada, and for the companies a delay of three to six 
months will mean a substantial rise in construction costs 
that would have been avoided under the old expropriation 
procedures which allowed immediate possession. In an 
effort to avoid this expensive delay, the companies appear 
to have adopted a policy of settling at any price, since 
the extra amount paid on settlement will be more than offset 
by the savings made by an early start on construction. On 
rare occaSions where a recalcitrant landowner has refused 
even the most generous offer, a minor re-routing of the 
pipe line to avoid that person's property has proved less 
expensive than the alternative of expropriation with the 
attendant delay in construction. As the pipe line companies 
reorganize their forward planning, many of the problems 
caused by the new expropriation system, in Alberta in 


particular, will doubtless be ironed out. . Nevertheless 





91. Even without a public hearing it takes two months 
to receive a permit in Alberta. When there is a 
hearing it may take much longer. 
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the new expropriation legislation can only result in higher 
costs, whether in the form of payments on settlement, or 
in the form of increased construction costs. 

Expropriation may be the exception rather than 
the rule in acquisitions of land by pipe line companies, 
but the greatest impact of the new legislation will be in 
the form of the alternative that expropriation now provides 
to settlement. If a landowner feels he will obtain more 
Bempeasationt at no cost to himself, by going before the 
statutory tribunal to have compensation assessed, he will 
almost certainly follow this route. Settlements must 
provide compensation generous enough to deter landowners 
from electing to be expropriated. As a result this new 
legislative approach to expropriation will mean a new 
approach to settlements by the pipe line companies. 

To pursue the question of costs, the new 
expropriation legislation has provided generously (too 
generously perhaps) for the costs incurred by the landowner 
to be paid by the authority. Reasoning that the landowner 
had not asked to be expropriated and therefore should not 
be liable for the costs of proceedings, the legislators 
proceeded to reimburse all of the landowner's costs, 
whether legal, appraisal or other costs. Cases have 
resulted where the costs of the action have been higher 


92 


than the compensation awarded in that action;~” and 





92. See for example Re Johnson and Minister of Transport 
and Communications (No. 2)(1975) 7 L.C.R. 296 (Ont.). 
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overpreparation has occurred on many occasions. The cost 
of two appraisal reports, and the cost of experts in 
expropriations where the pipe line will travel through 
areas that have potential for future development, and 

where the value of that future potential must be determined, 
substantially increase the costs of a pipe line expropria- 
tion. Appraisal reports, the most common costs other 

than legal costs, were discussed by R.B. Robinson, Q.C. in 
his Report on The Expropriations Act, presented to the 
Ontario Attorney-General in October, 1974, and he advocated 
the adopting of a tariff for appraisers' fees as used in 
England?? Under such a tariff the fee for pre-trial work 
is directly connected with the amount of compensation 
determined, and this system seems highly appropriate for 
pipe line expropriations. In these expropriations 
compensation is as a rule fixed at a modest anount, and 
the fee permitted under the tariff would ensure that there 
is no overpreparation. Where the case is more complicated 
due to an element of potential value, the higher value of 
the land taken and the larger amount of compensation will 


mean a somewhat higher fee permitted to the appraiser. 





Continues from last page 


Div. Ct.), where costs of $84,000 were held to be 
reasonable even though the award was only $60,000. 


See also Robinson, Report on The Expropriations Act, 

1974, (Ontario - Ministry of Attorney 5} pp. 16-17. 
93. See Report on The Expropriations Act, 1974, 

Appendix A, pp. 535-54. 
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The only problem appears to that recovery of costs incurred 
in pursuing a contention that is reasonable, but that is 
not accepted by the body determining compensation, will not 
be permitted where this tariff is used?* Where the amount 
claimed by way of compensation is more than the final award, 
a lawyer who has spent as much time preparing his case as 
he feels warranted having regard to the amount of compensa- 
tion he anticipates will be awarded, may find he does 

not Ree eeeinhe he should in the way of fees, since these 
fees are based on the amount of the final award. It is 
submitted that the determining body must retain a general 
discretion over costs, so that in certain instances costs 
of reasonable but unsuccessful contentions may be allowed. 
This discretion, which the bodies determining compensation 
already have in relation to what costs are "reasonably 
incurred", must be exercised carefully, and a firm control 
should be kept over what costs will be permitted. In 
Ontario, .the provision. as to costs has caused great concern, 
and it is becoming the practice for counsel representing 
expropriating authorities to address the Land Compensation 
Board on the question of what costs are or are not 
reasonable and to request the Board to give some guidance 
to aid the Taxing Officer in determining which costs to 


allow. In pipe line expropriations in particular where the 





94. | Recovery of such costs is possible under. the new 


expropriation legislation: Smegal v. City of Oshawa 
(1972 4 GorR. reve o1l-22. 
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costs awarded may comprise a large proportion of the total 
award, a close watch must be kept to ensure that these 
costs are reasonable in the particular case. 

Perhaps the most difficult problem encountered 
in an expropriation of land for pipe lines is how to value. 
the land that is taken. As already shown in Chapter VI, 
the "before and after" test, appropriate for partial takings 
where large amounts of land are expropriated, completely 
fails to assist in a determination of the value of a pipe 
line right-of-way. To discover the market value of such 
a strip of land by comparing other sales is often equally 
impossible, since there are no other sales of small 
strips of land or else too few sales for comparison to be 
reliable. As has been submitted, the tribunal assessing 
compensation should increase the scope of the evidence 
available and examine settlements, offers to purchase and 
so on, giving the proper weight to each piece of evidence. 
If this still produces no firm basis on which to assess 
compensation, then it is submitted that resort should be 
had to a formula, such as the "Blackstock formula". 
Decisions such as Copithorne v. Shell Canada’? and Re 
Canadian Reserve and Lamb ?© do not preclude its use where 


there are insufficent comparable sales, and there appears 





95- (1969) 70 W.W.R. 410, 416-7. 
96. (1975) 49 D.L.R. 759, 766. 
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to have been a definite advantage in the certainty such a 
formula gave to expropriations of easements and rights-of- 
way. Finally the simplicity of such a formula is in itself 
a recommendation for its adoption in cases where complicated 
appraisal reports may otherwise attempt to extract a market 
value figure from insufficient market data. 

Expropriation of land raises important issues 
of civil rights. Unlike his counterpart in the United 
States who has the constitutional guarantee of fair 
compensation and due process of law, the Canadian landowner 
must rely for his protection on the legislation enacted by 
the Legislature of the Province in which his property is 
Situated. Until recently this legislative protection of 
civil rights was sadly inadequate, and the Hon. J.T. Thorson, 


President of the former Exchequer Court of Canada had this 


DY 


I have frequently called attention to these 
provisions of the law and stated that 
Canada has the most arbitrary system of 
expropriation of land in the whole of the 
civilized world. JI am not aware of any 
other country in the civilized world that 
exercises its right of eminent domain in 
the arbitrary manner that Canada does. 

And, unfortunately, the example set by 
Canada has infected several of the Canadian 
provinces in which a similar system of 
expropriation has been adopted. 


to say: 


While this "arbitrary" system still survives in British 
Columbia, the recent enactment of totally new expropriation 


legislation in Alberta and Manitoba, and the changes 





97. Grayson v. The Queen [1956-60] Ex. O. R. 331, 336. 
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adopted in Saskatchewan, have done away with most of the 
"arbitrary" features of the old legislation. However, 
when the new Acts are applied to expropriations of land 
for pipe lines, the success of the legislation in dealing 
with the problems that arise is limited. The Acts are 
designed to provide a new system of expropriation of fee 
Simple interests in land, primarily those which include 
residential and business dwellings. Compensation is to be 
sufficient so that the expropriated landowner can be fully 
reimbursed for all his expenses, and put in the same posi- 
tion (as far as money can do it) as he was prior to the 
expropriation. The problem is that the provisions concer- 
ning both the procedure and the compensation do not take 
into account the different interests involved in an 
expropriation of land for a pipe line right-of-way. 
Different considerations apply when the expropriation is 
of a landowner's residence and when the expropriation will 
only include a 60-foot strip across a quarter-section of 
wheat. The same protection of the landowner's rights 

and compensation on the same basis are not required in the 
second case. 

With regard to the procedure to be followed 
the new expropriation legislation does make some small 
distinction between takings of land including the owner's 
residence and takings of unoccupied land. Where land is 
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unoccupied, possession can be obtained a little earlier: 





98. See AST Cs 27s SB. O2(3), S Neei970, co 78, Ss. 20(e)r 
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Pipe line companies may feel that this is only a small 
concession, but it is submitted that this is the only one 
that can be made with regard to procedure. To make any 
further concessions would prejudice the right of the owner 
to "the due process of law" to which his counterpart in 
the United States is entitled. Even though this right is 
given no constitutional protection, it should nevertheless 
be just as jealously guarded in Canada. 

Compensation however must be fair, not to the 
landowners, but also to the pipe line companies. The new 
expropriation legislation has the potential to provide this 
"fair" compensation, but it also could, if wrongly adminis- 
tered, impose a burden on the pipe line companies which 
they should not have to bear. In summary therefore it is 
submitted that the "market value plus damages" approach of 
the new legislation is the most appropriate basis for 
compensation. Market value should be based wherever possi- 
ble on comparable market data, but where such data is 
insufficient or felt to be unreliable, then a formula should 
be used unless exceptional circumstances make its use 
unfair. This formula may be 150 per cent of the market 
value per acre of the parcel of land through which the pipe 
line runs, or perhaps some other figure would be more 
appropriate. Whatever figure was adopted, however, it 
would give some measure of consistency and perhaps provide 


a basis for negotiations between the companies and the 
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landowners. All damage directly related to the pipe line 
must of course be compensated, including claims for 
injurious affection and severance. However it should be 
open to the companies to mitigate these damages or to give 
assurances that it will do so ~ perhaps by guaranteeing 

the landowner the use of the land after construction is 
complete. Finally the landowner should be entitled to 

his reasonable costs of the expropriation. However, what 
costs are reasonable should be spelled out-clearly.. The 
idea of a tariff is the most appealing, applicable not 
only to appraisers but also to other experts and the 
lawyers. The lawyer's een should be informed that if 
compensation of a certain amount is awarded, then the 
tariff provides for a lawyer's fee of such and such an 
amount. It is only this amount that the expropriating 
company will have to pay, and if the client wishes to 
overprepare his case he should be told that he must be 
responsible for the additional fee. Coupled with the use 
of tariffs should be the limiting of the number of witnesses 
called. Manitoba has such a provision limiting the number 
to one expert witness for each side, unless the judge orders 
otherwise?” and a similar provision should be introduced 
in the other new legislation. In some instances a particu- 
lar expropriation may warrant legal fees in excess of the 


tariff or additional expert witnesses, and the assessing 





99. S.M. 1970, c- 78, Ss. 40. 
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tribunal should have the discretion to allow these extra 
costs. However such discretion should be exercised with the 
greatest caution, and additional costs firmly controlled. 

In addition there should be provisions in all the provincial 
expropriation statutes to encourage the landowner to accept 
a reasonable offer by the expropriating company. The 
assessing tribunal should have the power to reduce or deny 
costs, and in appropriate circumstances to require a 
particularly unreasonable landowner to pay the costs of the 
pipe line company. 

Finally should expropriation of land for 
easements and rights-of-way be treated separately by the 
expropriation legislation of the Provinces ? It has 
already been noted that the present legislation has been 
designed for the expropriation of fee simple interests in 
land, and that its application is somewhat awkward in the 
case of expropriations of rights-of-way. This is not to 
suggest that easements and rights-of-way should be dealt 
with in a different statute. However there should be a 
separate part within the Expropriation Acts which makes 
it clear that such interests in land require different 
treatment when expropriation proceedings are undertaken. 
The procedural differences between fee Simple and right- 
of-way expropriations that are already included in the 
new legislation should be incorporated into a separate 
part on rights-of-way. Similarly the components of 


compensation that are applicable in the case of easements 
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and rights-of-way should be listed in this separate part 
to emphasize the fact that compensation for the interest 
in land that has been taken should not be assessed in the 
Same manner as in the case of a taking of the fee simple 
interest. 

Finally, Regulations should be enacted setting 
out tariffs applicable to all the experts involved in an 
expropriation case for whose fees the expropriating 
authority might be liable. An express grant in the 
Expropriation Acts giving the Provincial Cabinets the power 
to make Regulations setting out these tariffs would 
serve to emphasize the importance of reasonable costs in 
expropriation actions. 

In the final analysis, however, it is the 
manner in which the Acts are administered that is the most 
important factor in any attempt to improve the law relating 
to expropriation. Guide lines are only valuable if, in 
fact, they are followed. However, separate guide~lines, 
to be followed in expropriations of easements and rights- 
of-way, will surely assist the Provincial tribunals in 
dealing with these expropriations to which very different 


considerations apply. 
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APPENDIX 


ENERGY RESOURCES CONSERVATION BOARD 





it eee LINE ACT 


PERMIT NO. 


Chis Wermit is granted to yz co. xt. 


for a secondary line for the transmission of natural gas 


as follows: 
from a point in or about 


legal subdivision 8 of section 29, township 15, 
range 8, west of the 5th meridian 


to a point in or about 


legal subdivision 6 of section 10, township 14, 
range 7, west of the 5th meridian 


in accordance with the application of the said company dated 
July 17, 1975 and subject to the terms and conditions on Appendix A: 


This permit is subject to the provisions of THE PIPE LINE ACT, 
and the regulations made thereunder. 


Dated at the City of Calgary in the Province of Alberta this 5 
day of August 19.75 


ENERGY RESOURCES CONSERVATION BOARD 
R.J. Allman 
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